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President, .J. G. SUTHERLAND. 

Vice-President, First Judicial District, S. R. THURM AN. 

Vice-President, Second Judicial District,. . .M. M. WARNER. 

Vice-President, Third Judicial District, C. W. BENNETT. 

Vice-President, Fourth Judicial District,. . .JAMES N. KIMBALL. 

Secretary, RICHARD B. SHEPARD. 

Treasurer, ELMER B. JONES. 

Executive Council. 

P. L. WILLIAMS, JOHN A. MARSHALL, F. S. RICHARDS, 

E. M. ALLISON, GRANT H. SMITH. 

Committee on Grievances. 

THOMAS MARSHALL, C. S. VARIAN, J. H. MacMILLAN. 

Delegates to the American Bar Association for 1894. 

J. H. MacMILLAN, H. P. HENDERSON, P. L. WILLIAMS. 

Alternates to the American Bar Association for 1894. 

C. W. BENNETT, W. L. MAGINNIS, M. M. WARNER. 



Officers for the Year 1895. 



President, J. G. SUTHERLAND. 

ViCE-PRESiDENT,....First Judicial District, S. R. THURMAN. 

Vice-President,.... Second Judicial District,. . .PRESSLY DENNY. 
Vice-President,.... Third Judicial District,. .. .C. W. BENNETT. 

Vice-President, Fourth Judicial District,. . .J. S. BOREMAN. 

Secretary, RICHARD B. SHEPARD. 

Treasurer, .ELMER B. JONES. 



Executive Council. 



P. L. WILLIAMS, Chairman. , 

GRANT H. SMITH, Secretary. 

JOHN A. MARSHALL, 

F. S. RICHARDS, 

E. M. ALLISON. 



Committee on Grievances. 



THOMAS MARSHALL, C. S. VARIAN, J. H. MacMILLAN. 



Minutes of the Second Annual Meeting of the 

Territorial Bar Association of Utah, 

held January 14 and 15, 1895. 



EVENING SESSION, MONDAY, JANUARY I4TH, 1895. 

The President, J. G. Sutherland, called the Association to 
order. 

The Executive Council moved that the following be the 
order of business, viz : 

Monday, January 14TH, 1895, 7*3o ^- ^ 

President's Address, by Hon. J. G. Sutherland. 

Consideration of Applications for Membership. 

*' Some Views on the Constitution," by Mr. C. S. Varian. 

Tuesday, January 15TH, 1895, ^^ A- M. 

The Constitution," by Hon. C. S. Zane. 

The Judiciary — Appointment, Tenure and Compensation," by 
Mr. George Sutherland. 

**A System of State Revenue by Indirect Taxation,'' by Hon. H. 
W. Smith. 

Tuesday, January 15TH, 1895, 2 P. M. 

** Constitutional Provisions Relative to Water and Water Rights," 
by Mr. C S. Kinney. 

Miscellaneous business. 

Election of officers. 

Election of three delegates to American Bar Association. 

Adjournment. 

Which was adopted. 






Thereupon th^e President, J. G. Sutherland, delivered his 
address. 

The Executive Council reported that the following named 
persons had been admitted to membership by it since the last 
regular meeting, viz: 

Wiley Brown, Fennel Cherrington, E. B. Critchlow, S. W. Darke, 
Pressly Denny, W. H. Dickson, A. C. Ellis, H. K. Harkness, R. G. 
Hartley, W. J. Herrick, A. Howat, J. H. Hurd, W. R. Hutchinson, 
M. M. Kaighn, S. A. King, J. R. Letcher, S. A. McDowell, J. C, 
McNally, J. A. Miner, A. G. Norrell, Frank Pierce, L. R. Rogers, E. 
G. Rognon, B. P. Stratton, C. O. Whittemore, C. S. Zane and 
J. M. Zane. 

Said report was adopted and said persons admitted as 
members. 

Mr. C. S. Varian delivered an address on " Some Views on 
the Constitution." 

On motion the Association adjourned to meet on January 
15th, 1895, at 10 a. m. 

RICHARD B. SHEPARD, 

Secretary, 



jANuaRV T5TH, 1895, lO A. M. 

Association called to order by J. G. Sutherland, President. 

C. S. Zane read a paper entitled " The Constitution," who 
was followed by George Sutherland with a paper entitled "The 
Judiciary — Appointment, Tenure and Compensation," where- 
upon Justice H. W. Smith read a paper entitled " A System of 
State Revenue by Indirect Taxation." 

A vote of thanks was tendered the County Court for the 



offer of the new County Building in which to hold the meetings 
of the Association. 

On motion the Association adjourned to meet at 2 p. m. 

RICHARD B. SHEPARD, 

Secretary, 



January t5th, 2 P. M. 

Association met and was called to order by J. G. Suther- 
land, President. 

The paper of C. S. Kinney was not read, on account of the 
absence of the author, and was, on motion, ordered to be printed 
in the Proceedings of the Association. 

Moved by Judd that a committee be appointed by the Pres- 
ident (of which the President be Chairman) to draft and report 
to the Association a Judicial Article, to submit to the Constitu- 
tional Convention after action thereon by the Association. Carried. 

Moyed by Judd that all resolutions presented to the Associ- 
ation be linally referred to the committee appointed to draft 
a Judicial Article. Carried. 

Moved by Ferguson that we now take up and discuss papers 
read by members, beginning wiih the paper of George Suther- 
land. Lost. 

Moved by Murphy that we proceed to the election of offi- 
cers for the year 1895. Carried. 

Election for officers for the year 1895 proceeded with. J. G. 
Sutherland was elected President by acclamation. 

S. R. I'hurman was elected Vice-President bv acclamation 
for the First Judicial District. 

Pressly Denny was elected Vice-President by acclamation 
for the Second Judicial District. 

C W. Bennett was elected Vice-President by acclamation 
for the Third Judicial District. 



J. S. Boreman was elected Vice-President by acclamation 
for the Fourth Judicial District. 

Richard B. Shepard was elected Secretary by acclamation. 

Elmer B. Jones was elected Treasurer by acclamation. 

P. L. Williams, John A. Marshall, F. S. Richards, E. M. 
Allison and Grant H. Smith were elected by acclamation as mem- 
bers of the Executive Council. 

Thomas Marshall, C. S. Varian and J. H. MacMillan were 
elected bv acclamation as members of the Committee on 
Grievances. 

Moved that the rules be suspended and that the President 
be authorized to appoint delegates and alternates to the American 
Bar Association for the year 1895. Carried. 

The report of the Treasurer was received and approved. 
(See Appendix "A.") 

Mr. Judd offered a resolution, as follows : 

Resolved, That the committee appointed to formulate a Judiciary 
Article be requested to consider the plan of a non-partisan judiciary for 
the State of Utah. 

Carried. 

On motion of Booth, the Justices of the Supreme Court 
were made honorary members during their terms of office. 

Regular session for the transaction of business of the Asso- 
ciation adjourned to Saturday, February 9th, 1895, at 10 a. m. 

RICHARD B. SHEPARD, 

Secretary, 



BANQUET. . 

On the evening of January 15th, 1895, the First Annual 
Banquet of the Association was given at the Knutsford Hotel, 
and was largely attended by the members of the Association and 
by the Justices of the Supreme Court. 



The President, J. G. Sutherland, presided as toast master, 
under whose genial influence and direction the " feast of reason 
and flow of soul " proved alike instructive and entertaining. 

The following Briefs and Arguments were filed and dis- 
posed of: 

BRIEFS. 



BLUE POINTS 

CELERY Velvet Sherry 

CLEAR GREEN TURTLE 
FILET OF RED SNAPPER, TARTAR SAUCj: 
SARATOGA CHIPS 
OLIVES SALTED ALMONDS 

SWEET BREADS, MUSHROOMS 

PEACHES A LA CONDE St, JulieU 

FROZEN EGG NOGG 
ROAST TURKEY, CRANBERRY SAUCE 

ASPARAGUS ON TOAST 
CANVAS-BACK DUCK, CURRANT JELLY 

FRENCH PEAS 
LOBSTER SALAD 

bent's crackers ROQUEFORT CHEESE Pommery Sec 

NEAPOLITAN ICE CREAM 
CAKE CAFE NOIR 

CIGARS 



ARaUMEHTS. 



Toast Master, J. G. Sutherland, Esq. 



"The Absent Ones," S. R. Thurman, Esq. 

"As We Journey through Life Let Us Live by the Way,". .W. H. King, Esq. 

" The Younger Members," Geo. L. Nye, Esq. 

"The Fraternal Feeling Among Lawyers," John M. Zane, Esq. 

"The Lawyer,".. David Evans, Esq. 

"The Justice of the Peace," J. W. Judd, Esq. 

" The Future," E. M. Allison, Esq. 

At an early hour was concluded the First Annual Banquet 
of the Association, 

RICHARD B. SHEPARD, 

Secretary, 



January i6th, 1895. 

The President appointed the following named persons, viz: 
J. G. Sutherland, Chairman ; J. W. Judd, John A. Marshall, H. 
P. Henderson, C. S. Zane, Andrew Howal, E. B. Critchlow, P. 
L. Williams, W. H. Dickson, C. F. Loofbourow, J. S. Boreman, 
J. H. MacMillan, J. W. N. Whitecotton and M. M. Warner, as 
members of the committee to draft a Judiciary Article, and report 

the same to the Association for action. 

RICHARD B. SHEPARD, 

Secretary, 

February 9TH, 1895. 

The Association convened pursuant to adjournment. 

The Judiciary Article drafted by the committee appointed 
for that purpose, was reported to the Association for action. 

On motion the Secretary was instructed to have the same 
printed at an early date for the use of the members of the Asso- 
ciation. 

LeGrand Young was admitted a member of the Association. 

Adjourned to meet February i6th, 1895, at 2 p. m. 

RICHARD B. SHEPARD, 

Secretary, 



February i6th, 1895. 

Association met pursuant to adjournment. 
Judicial Article discussed and Sections i to 6, both inclusive, 
adopted as amended. 

Eugene Lewis and George P. Costigan, Jr,, admitted as 
members. 

Adjourned to meet February 23d, at 2 p. m. 

RICHARD B. SHEPARD, 

Secretary, 



February 23D, 1895. 

Association met pursuant to adjournment. 
A quorum not being present, adjourned to March 2d, 1895. 

RICHARD B. SHEPARD, 

Secretary, 

March 2d, 1895. 

Association met pursuant to adjournment. 
A quorum not being present, an adjournment was had until 
March 7th, 1895, at 2 p. m. 

The Secretary was instructed to request all members by 
letter to be present at the meeting on March 7th, 1895. 

RICHARD B. SHEPARD, 

Secretary, 



APPENDIX "A. 
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Report of ELMER B. JONES, Treasurer. 

Membership Fees received $400 00 

DISBURSED. 

Paid R. B. Shepard, Secretary, for Postage $ 21 50 

Paid G. S. Bell for Printing Postals 2 50 

Paid C. H. Parsons for Secretary's and Treasurer's Books.. . 4 75 

Feb. 16, 1894, paid Janitor by order of Association 5 00 

" 19, " paid G. S. Bell, Printing Letter Heads and 

Envelopes .^ 22 50 

Mar. 7, 1894 paid G. S. Bell, Printing Proceedings of 

Meeting 33 50 

Aug. 7, 1894, paid G. S. Bell, Printing Proceedings of Annual 

Meeting 91 45 

Jan. 9, 1895, paid G. H. Smith, Postage, etc 8 00 

By Balance on Hand 210 80 

$400 00 $400 00 

Respectfully submitted, 

ELMER B. JONES, 

Treasurer. 



ADDRESS OF THE PRESIDENT. 



BY J. G. SUTHERLAND. 



At the time of our last meeting we were anticipating Statehood. 
Now it is assured, and depends on no doubtful contingency. 

Congress, by a solemn act of legislation, has said to the people of 
Utah, form a Constitution, adopt it by popular vote, and thereupon the 
President of the United States will complete the induction of Utah, as 
a State, into the Union, by proclamation. 

The Delegates who are to frame the Constitution have been 
elected. They are to meet for that purpose next March. The work 
of this Convention is to be the preparation of a Constitution, such as 
this body deems suitable to be the fundamental law of the new State, 
and which, therefore, the voters thereof will adopt. The Convention 
will act in preparing this important document very much as one of our 
profession does when two parties have in a vague way indicated to him 
a contract which they employ him to put in form for their signatures 
as the final, precise expression of their intentions. He tentatively 
prepares it and reads over to them. If he has correctly conceived 
and expressed their intentions, they adopi his draft of the contract by 
executing it. But here the analogy ends. If he has misinterpreted 
the intention of the parties in any particular, he at once, under their 
direction, changes his draft, and the contract is perfected. If this 
Convention prepares a Constitution which agrees with the views of the 
people they will accept it, and by a vote of adoption put it in force as 
the organic law of the State of Utah. But if this Convention mistakes 
the popular will, it will have no new sitting to correct its work. 

As the Convention is composed of Delegates from all parts of the 
country embraced in the prospective State; of men who are locally 
prominent and well informed, they are believed to be fit representatives 
of the people, and to have a fair judgment of the essential parts of 
such a permanent law. 

Doubtless their work will be adopted; possibly it would be if very 
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defective and unsatisfactory ; for to reject it would be to relegate our- 
selves to a Territorial condition, and for the time being to renounce the 
privilege of Statehood. 

The framers of this Constitution have a very important labor to 
perform — more Important than any that has ever been performed for 
Utah. The members will naturally for this reason, and because it 
concerns all the people, receive and duly consider any suggestions 
offered which may aid them in the performance of the work committed 
to them. 

Our association is interested in the making of the Constitution 
only as citizens. It does not behoove us as a profession to ask any- 
thing to be inserted or excluded. If the Constitution is a good one, 
we will share with all others its benefits. If it is a bad one, we will 
suffer in common with every other member of the body politic. 

While the Constitution is in a formative state, that is, still under 
consideration before being formulated by the Convention, every person 
who is qualified to do so should contribute suggestions according to his 
ability to assist those who have to draft the Constitution to make it a 
good one. Lawyers more than any other class have occasion to know 
the necessary parts and the true function of a State Constitution. It 
is no vain-glorious boast to say so much; for our labors in the adminis- 
tration of the law, in the multifarious cases with which we have to deal, 
afford us peculiar opportunities to observe the effect of Constitutions 
and of their several provisions. Thirty of the fifty-five members of 
the Convention which framed the Constitution of the United States 
were lawyers. The Federalist is an enduring monument of their zeal 
and eflficiency in promoting its adoption. The State Constitutional 
Conventions have ever since been largely composed of lawyers. 

It is properly expected of our public spirit that we will aid the 
Convention so far as we are permitted, and especially to perfect that 
portion of the Constitution which relates to the definition and guaranty 
of rights; the establishment of courts; to perfect all provisions 
touching the administration of justice, and the desirable limitations of 
the legislative power. 

On these subjects our united voice is entitled to a hearing and 
our conclusions to grave consideration. Among us are the lawyers 
who will be the future judges of the State of Utah — those who will 
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constitute the Supreme Court, those who will preside in the trial 
courts. - Their learning and wisdom co-acting with the general good 
sense of the association, should be in request in laying the foundations 
of the new State. 

It is in the courts of justice that the laws of a State are made to 
apply to the individual citizen — for protection or chastisement. Even 
the best system of laws will be inert and powerless to accomplish the 
great objects for which they came into force, if the courts are so 
organized that they are weak, vacillating or corrupt. No private 
citizen will be so strong and secure that he will not need the moral as 
well as legal support that comes from the presence in the State of a 
court held by judges of undoubted probity, learning and independence. 
Every private citizen of low degree will feel the staunch support that 
such a judiciary will give him when he raises his feeble voice to invoke 
the exercise of its majestic powers in his behalf. A weak court 
deprives the law of all vigor; oppression and crime will flourish; they 
will dominate instead of the law. A court held by any other than 
upright judges will be a confederate of the vicious classes to protect 
them in their villainies. Then the condition of the better part of 
every community will be deplorable and desperate. Without an 
honest and efficient judiciary no institution of the State will answer 
any beneficent purpose. 

The highest judicial office should be so guarded and hedged that 
only the good and the great can enter; should be so secure tliat the 
incumbent will never fear ill to himself in declaring the law, and in 
rendering such judgments as his moral sense and his legal learning 
dictate. The judicial office should be such a goal that it will never be 
accepted as a stepping-stone to ulterior heights. He who enters it 
should forswear all other ambitions. 

This association has invited discussions of several topics apropos 
to the Constitution, as the programme of this meeting has indicated. 



Our age is distinguished for bold, discursive thought and specula- 
tion. We aspire to reach all heights and all depths that we can reach 
or affect to reach. We hesitate not to challenge the conclusions upon 
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which our ancestors reposed. There is a lively spirit of inquiry, an 
alertness to discover new truths, a boldness in new generaUzations. 
With this general search for new truths, there is a courageous loyalty 
to it; a purpose to appropriate and make practical use of it. Intelli- 
gent people as a whole evince a desire to do better things and every- 
thing in a better manner. Our present state of enlightenment is due 
to this persistent practical aspiration. The genius of progress has 
visited every province of practical life. It has enriched and greatly 
improved the ethical temper of our jurisprudence, as well as the rem- 
edial processes of the forum. 



To one particular subject which^will engage the attention of the 
Convention, relating to the administration of justice, I have given con- 
siderable thought. It is this: Should the Constitution contain any 
provision as to juries, and if so, what provision ? On this inquiry I 
offer my individual views. 

First, as to 2i grand jury — I would recommend that in the Consti- 

I 

tution it be provided in proper phrase that criminal accusations be made 
by information ; and that no grand jury shall be called, unless for 
special reasons the same be ordered by a court having criminal juris- 
diction. 

There is no room for doubt that a State may dispense with that 
instrumentality for formulating accusations for crime. In the Fed- 
eral Courts the Constitution of the United States requires presentment 
or indictment by a grand jury in all cases **for a capital or otherwise 
infamous crime." This provision does not apply to crimes against 
State laws: 

State vs. Keys, 8 Vt., (i2i' 
Moles vs. State, 29 Ala., 672. 
Hartado vs., California, no U. S., 376. 
State vs. Bouwell, 104 Ind., 541. 
State vs. Anderson, 30 La. Ann, 557. 
State vs. Cowan, 29 Mo., 339. 

Nor are prosecutions by indictment required as necessary to *'due 
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process of law," under the Fourteenth Aniendment to the Constitution 
of the United States: 

Id: — Rowan vs. State, 30 Wis., 129. 

Kalluck vs. Superior Court, 56 Cal., 229. 

Judge Cooley, in his Constitutional Limitations, page 224, says: 

** When life and liberty are in question, there must in every 
instance be judicial proceedings; and that requirement implies an 
accusation, a hearing before an impartial tribunal with proper jurisdic- 
tion, and a conviction and judgment, before the punishment can be 
inflicted. But the States will prescribe their own modes of proceeding 
and trial. The accusation may be by grand jury y or without one^ the trial 
by jury or by court; and whatever it establishes will be * due process of 
law,* so that it be general and impartial in operation, and disregard no 
provision of the Federal Constitution. In general, however, an accused 
person will be entitled to the judgment of his peers, unless that mode 
of trial is expressly dispensed with by law." 

The questiofi whether we shall have a grand jury is therefore one 
to be determined on its merits. 

The origin of grand juries is in the dim past, in a country where a 
different political system from ours existed. We inherited that jury 
with the common law; but the social and political changes which have 
taken place with the advancement of English-speaking people in civili- 
zation, make this institution unnecessary and undesirable. 

The theory of the usefulness of the grand jury, in England, was 
that it was a protection of the subject against oppression from 
unfounded prosecutions by the crown; in this country, a protection of 
the accused from being put to the trouble and expense of a trial upon 
groundless accusations. 

Abb. L. Die. 539. 

This protection, here supposed to be intended, is due to the citi- 
zen, as far as practicable. It may well be doubted, howe^e-r, that a 
grand jury affords that protection; at all events, a greater measure of it 
can otherwise be more economically given. 

If we were not accustomed to grand juries, we should conclude 
very promptly that there was irony in the pretense that a man would 
be protected by his accusers being aUowed to represent their side of a 
case against him in his absence. It is an axiom in our jurisprudence 
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that every man's rights suffer when they are dealt with in court with- 
out notice to him, and without giving him an opportunity to be heard 
in their vindication. Mr. Justice Field, speaking for the Supreme 
Court of the United States, said: 

" It is a rule as old as the law, and never to be more respected 
than now, that no one should be personally bound until he has had his 
day in court, by which is meant, until he has been duly cited to appear 
and has been offered an opportunity to be heard. Judgment without 
such citation and opportunity, w^ants all the attributes of a judicial 
determination; it is judicial usurpation and oppression, and can never 
be upheld where justice is justly administered.'* 
Galpin vs. Page, i8 Wall., 368. 

If this is true where a final decision is made, it is equally so, in a 
minor degree, when there is a provisional determination, as in finding 
an indictment, upon which the accused must incur expense and bear 
the odium of a quasi judicial accusation. 

An ex parte hearing and indictment is supposed to be more just to 
the defendant than to permit him to be charged with crime and put 
upon final trial by a prosecuting officer without any preliminary hear- 
ing. Though this is a summary mode of bringing an accused party to 
trial, it is not in this country more oppressive than a charge by indict- 
ment. There is no need of either. The accused may have and should 
be allowed a preliminary examination before a magistrate, where he 
may, if he chooses, in public, meet the testimony against him. If on 
such a hearing of the accusing and defensive evidence, the magistrate 
sees probable guilt, he can hold the accused party for trial on a formal 
charge by information. This is the practice in vogue in several States. 
I have seen its operation professionally and judicially for many years. 

A grand jury is a star chamber tribunal. It sits in secret and 
tries a man tentatively in his absence. 

That proceeding is contrary to fundamental principles, and offen- 
sive to our American ideas of fairness. 

Besides being useless and oppressive, a grand jury is an expensive 
adjunct of a criminal court. It is no trifling draft on the public rev- 
enues to pay for summoning a grand jury for every criminal court in 
the State, two or three times a year, and a per diem to the indi- 
vidual jurors of these juries for three or four months in the year. I 
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come now to the topic which I set out more particularly to discuss. 

Second, Trial by Jury — Lately I had the honor to deliver an 
address before the B^r Association of the State of Oregon, in which I 
dwelt at large on objections to trial of civil actions by jury. The pro- 
ceedings of that association have not yet been published, and as the. 
general subject of trial by jury will naturally be considered by the 
Constitutional Convention, I shall take the liberty now of discussing 
the subject again and in greater scope, though to a considerable extent 
I shall repeat what was said on that occasion. 

A people who have cultivated and matured such a grand system 
of laws- as we have, are capable of providing for its proper and just 
administration. They have the sagacity to select and put in place the 
accessary personal instrumentalities to give those laws the most 
uniform and beneficial effect; but they have not yet done so. 

A jury became a part of the common law courts for the trial of 
cases at a very early day in the juridical history of our race, when there 
was little law; when the peaceable pursuits of the people embraced 
only simple and trivial affairs. There w^as not, for several centuries, 
much personal property, and very little commerce. The laws relating 
to real property were older, more intricate and artificial. Controver- 
sies relating to such property were triable by jury, but not so exclu- 
sively, when the very right was disputed. A party then had a right 
of trial by duel or wager of battle — a claimable right, in England, until 
1819. 

It has been said, and probably with truth, that during the last 
century greater improvements have been made in all business proce- 
dures, than were made during the preceding six hundred years. 

In the long period of special pleading, a jury had to deal mostly 
with a single point. At first, after the law had matured into a system 
of principles, the scope of decision by a jury was narrow. 

This scope has since been immensely expanded by the increase in 
importance and complexity of the subjects of litigation; also by modi- 
fications of the laws of procedure. 

The general issue in common law actions upon contract, naturally 
construed, and probably by primitive operation, denied the one crucial 
fact which was the ostensible basis of the action. 

In assumpsit^ under that plea, the practical inquiry eventually was 
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not confined to ascertaining the literal truth of the defendant's allega- 
tion, that he did not undertake and promise in manner and form as the 
plaiiuiff had declared against him. The defendant at length was 
entitled to prove a multitude of defenses which did not consist in con- 
troverting the making of the contract suei-eir; bnt were based on a tacit 
concession that it in fact was made ; that it had been subsequently 
discharged. Hence in that action a jury might be called upon to 
decide, not only the dispute whether the contract was entered into, but 
whether there was a subsequent discharge. 

At a later day special pleading was very generally abolished in 
this country, and matters, which previously had to be the subject of 
special pleading until a single issue was evolved, was required to be 
set forth in a notice and could be tried at large. This change greatly 
enlarged the surface of the contest upon the facts, and consequently 
added new matter for the consideration of the jury. 

Under the improved code of procedure, the whole case of the 
plaintiff, and often an equally or more intricate case on a cross demand 
of the defendant, had to be heard and decided by a jury. It is there- 
fore apparent, I repeat, that successive modifications of procedure 
have opened a broader and ever broadening field of inquiry in jury 
cases. 

The superior advantages of schools in our time, and the more 
general diffusion of knowledge, have made the classes from which 
jurors are now drawn better informed men than the old time jurors 
were, but the men who serve as jurors now know less of the whole 
range of subjects recurring for trial, than those jurors who served two 
hundred years ago had of the subjects involved in the narrower issues 
then triable. 

The comparison is of no great importance beyond answering com- 
pletely the criticism that in opposing the continuance of juries for the 
service now required of them we are impugning the wisdom of the past. 

Our mode of >ascertaining the facts of cases as they arise, and of 
applying the law to them, ought to be as wise and certain, and as well 
adapted to secure practical justice, as our jurisprudence, in letter and 
spirit, is to define our rights and remedies. 

The law, improved and perfected as it is by the constant accre- 
tion from age to age of the best and most matured ethical thought of 
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the world, is but an abstract or subjective production, if it breaks 
down and miscarries by the defective and bungling machinery 
employed for its practical administration. 

A jury is now a part of every common law court of general juris- 
diction. The amounts which depend on their decisions have no 
maximum limit. AH personal and pecuniary rights that can be drawn 
in question or put in peril, must in those courts be tried by jury. All 
the great objects sought to be accomplished by the laws of the State 
which may be obstructed or violated, depend for realization on the 
determinations of juries. 

What is the actual function of a jury in a case tried by it and 
decided by its verdict? It decides the merits by a general verdict. 
It awards the plaintiff in whole or in part what he demands by his suit, 
or it denies his claim altogether, and decides for the defendant. 

Such a verdict of course determines the law and the facts involved 
in the case. It is required to learn the facts from the witnesses and 
the law from the court. It is no more bound to accept the law as 
expounded by the court than to ascertain the facts from the testimony. 

Hence the function of the jury is that of considering the merits 
of the case on the law and the testimony, and making a decision; upon 
which the Court enters a perfunctory judgment. Every case, irrespec- 
tive of the amount involved, or its importance otherwise, goes to such 
jury as happens in routine to be called for its trial. After the jury 
hear the testimony and the exposition of the law, it is conducted to a 
private place, and there it decides the case. Atrial before, and a 
decision by, such a body of men, as is called to constitute a jury, under 
a system of settled law, and on proof of facts regulated in like manner 
by philosophical and fixed rules of evidence, is an anachronism. A 
jury is an incongruous factor in a trial The practical decision of cases 
is committed finally, to the same unlettered class who were the arbiters 
of disputed claims ten centuries ago; the last application of the law is 
by laymen. 

Instead of employing men of distinguished ability who have mas- 
tered the legal science, imbibed its spirit, and cultivated the judicial 
faculty, we content ourselves with the haphazard verdict of twelve 
common men — with impirical justice. 

What are the self-evident requisites to the due exercise of the 
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judicial function on the high plane of the law in its remedial quality ? 
A receptive and capacious mind; profund legal learning; a quick and 
clear perception of character; a delicate sense of right and wrong; 
and last but not leasts a courageous impartiality. 

Let us take a particular survey of a jury trial: 

The jurors who are in attendance have ' been selected by the 
executive officers of the court on an open venire, or are summoned 
from those returned as eligible by some inferior municipal officer. 
Whoever performs this duty of selection is complaisant to the requests 
of any person to be passed or included. Those summoned are mostly 
persons of inferior grade. They differ in moral character and in men- 
tal calibre. What Shakespeare wrote as probable in his time is 
equally so now : 

"^The jury passing on the prisoner's life, 
May, in the sworn twelve, have a thief or two, 
Guiltier than him they try.'' 

Jurors do not represent an average o( the intelligence, moral char- 
acter, knowledge of current subjects, and the good sense of the people. 
Look at the list of persons exempt from jury service; it includes 
nearly all the educated men, and more of the better type. Add to 
these the number and class of persons who are excused by a just exer- 
cise of the Court's discretion because of the demands of their business. 
A considerable portion of such men are excused at once or after brief 
service. Hence jurors are mostly idlers and men of humble vocations 
— men who are below mediocrity in natural ability, in knowledge, in 
judgment and in social standing. A few good men are usually sum- 
moned, who are able for exceptional reasons to obey and abide the call. 
They generally control in the deliberations of the jury on which they 
serve; they mould its findings. They alone do the thinking which has 
effect. The others concur, and for usefulness merely fill chairs in the 
jury box. 

There are peremptory challenges permitted in nearly all jurisdic- 
tions. Attorneys who have desperate cases or defenses to maintain 
exercise the right to such challenges. They exhaust them to exclude 
these jurors from the panel, that thereby they may be relieved of the 
fatal effect of their sound judgments. 

Such attorneys rely on sophistry, blatant declamation or seductive 
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eloquence, to persuade a weak jury that there is merit where none 
exists, or would appear to exist to a man of penetration. 

Can it be said that such a jury possesses the requisites to the due 
exercise of the judicial function? Does it realize our ideal of the tri- 
bunal fitted to decide all legal controversies? To be the reliance of 
the country for legal protection ? To be the tribunal for administering 
the law which requires a life time to learn ? Only one answer seems 
possible, and that an emphatic negative. Jurors are a part of the 
population of the country which is denominated enlightened, but they 
are not among those who have gained for the country that proud desig-. 
nation. They are not men of capacious minds ; they are not learned 
in the law ; they have not a quick, clear perception of character ; they 
have not a delicate sense of right and wrong; nor have they a coura- 
geous impartiality. 

There is no standard of moral character, of knowledge, of intelli- 
gence, for coming short of which a juror will be rejected. If he is 
in health, his hearing unimpaired ; if he has a common understanding 
of the English language, and mind enough to keep out of the asylum 
for i*diots, and the insane, he will be held qualified to sit in all the cases, 
that come before the court. 

« 

There are statutes in some States requiring that jurors shall have 
fait intelligence and approved integrity, but after nearly fifty years* 
service at the bar and on the beach, I have yet to hear of the first 
instance of a juror being challenged for lacking either. 

Of such men are the juries composed that decide all cases at law, 
who are the only dependence for redress of those who suffer in person 
or estate. The law is a science, and great minds, stored with learning, 
have been engaged for centuries in improving and expounding it; it is 
comprehensive as the personal and business relations of men ; judges 
are selected with great care as though they administered the law, and 
that it may be administered as wisely as it is just in itself. But in 
truth the judges are only permitted to look on while these inferior men, 
called jurors, exercise the judicial function, and are authorized to say 
what suitors shall do and receive as legal justice. Judges and lawyers, 
trained to the law, are but spectacular functionaries in the solemn 
temple of Themis, where dolts and ignoramuses hold the judicial scales. 
Judges preside, wear the ermine, and give direction to the proceedings," 
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before the twelve picked up from the street and among the unthrifty, 
who hear the cases and pronounce judgment ; the judge has learning, 
judicial experience and ability, but, in cases at law, is not allowed to 
decide. 

It is common wisdom of a practical people when they have occa- 
sion for service requiring special knowledge, judgment and skill, to 
employ those who possess those qualifications. Butchers are not em- 
ployed as surgeons. What would be thought of a man afflicted with a 
diseased limb who employed one having no knowledge of human 
anatomy or surgery to amputate it ? If he directed the ignorant man 
to consult a surgeon and follow his directions, his operation would not 
be greatly aided. It is in this cursory way, however, that a jury is 
expected to learn the law of a case from a judge and apply it. The 
wisdom of employing a surgeon to instruct an unpracticed operator, is 
like that indicated by our jury system, according to which the judge in 
court has to teach inferior laymen in the law instead of applying it 
himself. As has been said, the law is an abstruse and comprehensive 
science applicable to all the rights of man, but those who decide 
disputes when these rights are drawn in question are ignorant of that 
science, and are mostly incapable by even long study of comprehending 
it. The power to decide these disputes is withheld from the judge 
who is learned in the law. Members of the legal profession, with like 
training and acquirements, extract the testimony from the witnesses, 
and discuss from opposite points of view that testimony and the law of 
the case, but can do no more with their learning and ability. 

A jury trial is a game of chance. The result beforehand is a pro- 
verb of uncertainty. Even when there are no peculiar circumstances 
to bias the judgment of common men or effect their aim to be 
impartial their verdict a priori^ is exceedingly uncertain. Why this is 
so is not difficult to understand. It results from the intellectual 
weakness. and ignorance of the men who perform jury service. 

They do not clearly comprehend the points material to the case. 
They are not accustomed by any previous experience to weigh testi- 
mony ; to reconcile it when conflicting, or to judge of the character of 
witnesses who are strangers to them. For the same reason they are 
not capable of understanding the instructions of the court. Through a 
trial. the average juror is befogged. As it progresses he looks for some 
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easy clue to guide him. The judge is a sphinx, and the lawyers seem 
to vie with each other to increase his confusion. In such a maze, 
simple things, *' trifles light as air," give a bent to his cloudy judgment, 
detract from or supplement the proof. He is out of his element and 
his unbridled imagination plays pranks with his judgment. Verdicts 
not infrequently indicate the bold creative faculty of children to whom 
a stick is a horse, a paper crown makes a king, a pair of spectacles a 
sage, or a grandmother. 

The attorneys and parties have to be very circumspect before the 
jury. While the jury listens to the testimony it hears the discussions 
before the court addressed to the judge. It is impatient at these 
interruptions of the evidence. It hears what is claimed in respect to 
facts excluded, the criticism of what comes in under objection. It is 
impossible to know at the time how the jurors are affected by these 
discussions. It is pretty generally true that they are not in sympathy 
with the technical rules of evidence, or with any technical rule. They 
regard the discussions for the exclusion of evidence as obstructive of 
justice, and not unfrequently as farcical. They are individually wont 
to say they know nothing about law and don't want to, but they know 
what is right — that is their conceit. They draw conclusions from 
appearances, from motions, from objections; from efforts to get matters 
before the jury which the court excludes, from efforts to get in cer- 
tain evidence whether admitted or not. They watch the play of emo- 
tions on the countenances of the actors ; interpret them in their own 
way with the effect of suggesting conclusions. They may read in a 
lawyer's silence confession- of defeat, when in fact the result of the trial 
is foreign to his thoughts; in the momentary irritation and embarrass- 
ment of a badgered witness, who is truthful and sensitive, a blush of 
shame, as though he felt that he had made a clumsy effort to conceal 
the truth, or had unwittingly betrayed himself as a perjurer. 

What vagaries may intrude into the minds of the jurors and warp 
their judgments cannot be seen. They are disclosed only in their 
final consideration of the case and when there is no opportunity to 
correct their mistaken fancies. These puerile notions may owe their 
lodgment in the mind of the* jury to some chance remark. 

A prosecuting attorney in summing up a case to a jury against a 
defendant for stealing sheep — a case which rested on equivocal evi- 
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dence, said in his zeal, *' If this defendant did not steal these sheep, 
>vho the devil did steal them?'* The jury were out all night wrestling 
with that question. Being told when the court convened that they 
need not trouble themselves with it, they at once acquitted the 
defendant. 

When certain classes of persons or corporations are parties, no 
jury seems to have any impartiality or sense of justice. What sensible, 
lawyer engaged against a railroad or other powerful or wealthy corpora- 
tion, or for a laboring man, or a beautiful woman, would waive a jury ? 
These are cases in which he and his client have great confidence in 
the intuitions of a jury. 

These are not the only cases in which jurors fail to render impar- 
tial verdicts. Every individual juror has some very fixed ideas on the 
economical questions of the day and how they affect him and his class.. 
There is a widespread antagonism of factions involving all industries 
and commercial enterprises. There is frequent need that the courts 
should uphold the law for individual redress, or for the punishment of 
crim.e, in cases where the jury — material is infected with bias in favor 
of one side, as to a party cause or to a popular vice or crime. To 
submit such cases to such jurors is to expose the law and the courts to 
ridicule by a judicial farce. 

Every thoughtful person must concede that it is vital to the public 
peace, to the stability of the government and to the essential security 
of private rights, that our courts should be so organized and consti- 
tuted in all their parts as to be superior to all the contending forces 
which operate within their jurisdictions — above all the storms — 
untouched by the excitements that proceed from the passions of men, 
from the rivalries and collisions in practical life; that they sit and do 
their work in a tranquil atmosphere, wholly unaffected by these 
agitations. 

Trust not all the grand objects and aims of our commonwealth to 
the capricious or partisan judgment of jurors. 

In the Legislature, local and class interests are properly repre- 
sented; not that unequal or unjust laws may be enacted, but to the 
end that there may be needful legislation on a survey and due consid- 
eration of such interests. 

When a law has been constitutionally made, it is supreme ; it is to 
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be obeyed as a sovereign command. It is to be impartially expounded 
according to the intention ot the lawmaker. It cannot be judicially 
evaded, suspended or ignored without sapping the very foundations of 
civil government. 

If any extraneDus influence shall have the conscious effect on a 
court or jury if arresting or turning aside the operation of such a law 
to favor one class at the expense of another, or as a concession to any 
policy which the law antagonizes, or as a commendation of an act 
which the law prohibits. 

** be it but so much 

Ab makes it light or he&vy, in the substance, 
Or the division of the twentieth part 
Of one poor scruple; nay, if the scale do turn 
But in the eBtimation of a hair," 

there is a perversion of the judicial function ; repetition would 
weaken the State, and introduce confusion, deplorable uncertainty-^ — 
anarchy. 

The uncertainty of verdicts is inseparable from trials by ignorant 
men of narrow experience and vulgar prejudices. The statements of 
witnesses are diffuse. Witnesses are not only voluble, but generally- 
contradictory. They testify under social bias, or the influence of 
pecuniary or partisan interest. They are, besides, to be believed with 
caution on account of the frailties of memory and of understanding. 
The presiding judge confines himself scrupulously to decision of legal 
questions; he is reticent as to the facts. In his instructions, he 
explains the law ingeniously to help the jury, without knowing how it 
will decide the facts, and so as not to state any hypothesis in such 
manner as to recommend it. At best the instructions are but a display 
of lights and shadows above the heads of the jurors; they are alter- 
nately helpful and misleading, now " a pillar of cloud," now a ignis 
fatuiis. Should the judge declare the law erroneously, the jury is 
deemed to be misled, and the verdict vitiated ; then a new trial will 
be granted on motion or by the mandate of a higher court. 

In theory a jury is never misled by a correct charge, whether it is 
understood or not. It is conclusively presumed after verdict, to have 
been understood, and no affidavit or testimony of a juror asserting the 
the contrary will be heard. Pretty nearly the same thing is held with 
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regard to the jury's finding of facts. The jury may have decided 
against the weight of evidence, in the opinion of the judge ; it may 
have differed with him about the law or misinterpreted his charge, and 
still the verdict be sustained. To warrant an order setting it aside, it 
must be shockingly against the weight of evidence ; so unsupported as 
to evince that the jurors were corrupt, or acted under the influence of 
passion ; or else there must have been an entire want of evidence of 
some material fact. 

The deliberations of the jury are private. Nobody is supposed 
to know or ever find out how the jury. discussed the case in the jury 
room, or on what view of the facts or the law their verdict is based. 

It is not deemed important under the jury law to have it known 
how the jury reached its conclusion. Oh the contrary, it is deemed 
important not to have it known. But a thousand tongues have told 
us the babble of. the jury Toom. In ninety-nine cases out of a hundred 
the jury decides on its concurring sense of what is rights as though there 
was no law in the land* If we are to have jury trials it is wise to keep 
the judge and parties deaf to the arguments that prevail in the delib- 
erations by which the jury reaches its conclusions. There is no repu- 
tation to be gained by jury service, No man has an ambition to 
distinguish himself in it. There is no room for ambiuon. It is a 
sporadic service. A conscientious jujor will try to do his duty. If he 
does, there is no eclat ;, if he does not, it is easy to hide his shame ; the 
jury silently hears the case; it forms its decision under cover; its fore- 
man pronounces it in a single sentence. There is no. individual 
responsibility ; no surface of exposure for individual critiusm. When 
the jurors are discharged they go back to the mass of the community 
from which they were temporarily drawn. The cases which they have 
decided know thiem no more, nor they the cases. Their names in the 
record signify no more than would twelve asterisks. 

If they have exercised their best judgment, as is generally the 
case, they are not to be blamed for error. . A Juror cannot becensured 
for not being a jurist or a Solomon. He was summoned to a duty 
which was foreign to his habits and education, and if he has blundered 
through ignorance and want of capacity, the fault is not his ; it is the 
fault of the law which necessitates the chance selection of unqualified 
persons for important functions. 
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, About seventy^fiye per cent, of the cases tried in a court of law, 
of general jurisdiction, are small or easy cases ; the decision on one 
trial, final. Whether these cases are tried by the court or by a jury, 
the parties submit to the decision. They relate to contracts or wrongs 
within the common experience and knowledge of ordinary people. 
The verdicts are accepted, and in nine cases out of ten, if tried by, 
the court, the decision would be the same. 

Twentyrfive per cent, of the cases are important. They involve 
larger amounts and more varied and complicated issues. Much mor© 
time is taken in the trials. The chance juries that may be -called tq 
try them may be of jurors the least competent, the subject of the con- 
tract or the nature of the wrong under investigation, unfamiliar tq 
them, and th^e witnesses of a different class of persons from those they 
have held social relations with and know best. 

Juries have no conveniences for taking notes of'testimony; aixd if 
the trial is protracted, the evidence voluminous, as it is very certairt to 
be, they cannot be expected to retain its details in their minds. As a 
necessary consequence, they will decide the case on the points finally 
discussed in the arguments to them. The verdict will depend oil the 
talking ability of the attorneys. The jury is opected, moreover, after 
the case is submitted to it, to keep together until it agrees on a verdict. 
It is expected to decide immediately. It is probably desirable and 
fitting that a jury should decide at once. A tribunal that can mediate 
and form a better judgment by reflection may and should take time for 
mature consideration^ but a jury can form its best judgment immedi- 
ately. They will not even at first have a clear understanding of the 
case, and they will know less about it after any interval of time. 

In the important cases there is an element of danger to the impar- 
tiality of the verdict in the separation of the jury at every adjourn- 
ment of the court. During these intermissions the twelve men of 
humble state are exposed to the sinister approach of the parties and 
their minions. The parties are of such moral character as may hap- 
pen ; the moral character of the jurors will be as happens. Bribery 
has an opportunity, it may reach the unscrupulous members of the 
panel; and even honest members are not armored against the insidi- 
ous suggestions of pretended friends ; nor against cunning appeals to 
th^eir known weaknesses. They are in a new sphere; mock evidences 
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of social consideration predispose them to listen ; they may, in their 
simplicity, give a credent ear to what is said with tact to influence their 
wavering judgment. 

It has more than once been said in favor of juries that there is 
utility in admitting the private citizen to a part in the administration 
of justice; that it is a privilege, and dear to the public. I believe 
there is no foundation for this assumption. Jury duty is regarded as 
onerous by all private citizens who are best qualified to serve. Why 
should it be deemed by the people collectively a blessing to have cases 
tried by jury, when they individually endeavor to escape the service ? 

It has ceased to be necessary to protect citizens against arbitrary 
rulers. The American people need no protection against their gov- 
ernment. It is the people's government, though the people do not in 
person administer it. They do it by representatives of their collective 
sovereignty in the' three principal departments. It is not necessary in 
order to popularize the court to summon the people to try cases, as was 
done in Greece and Rome, and as was* done also among our remote 
Saxon ancestors. 

The legislative and excutive powers of the government are not so 
popularized. 

The judges are elected on account of their fitness to perform judi- 
cial duties. And since all the people cannot serve, those who are 
selected should be chosen, as are the judges, with reference to their 
special qualifications. 

The objections to jury trials are fundamental; they arise from 
defects which inhere in the very nature of that mode of trial. They 
cannot be removed by any additional precautions in the selection of 
jurors. Jurors are laymen; they will never be superior to the average 
uneducated citizen. Necessarily, therefore, they are unsuitable, unless 
it is true that the law can be better applied by such persons who are 
not acquainted with it, than by educated men who know it. 

In England juries have always been thoroughly instructed ; they 
are entirely under the control of the court in the exercise of their 
functions. The judges do not err when they express their opinions 
about the facts. The jury is never left to grope in the dark to a hap- 
hazard verdict; the judge carefully conducts the jury through the case 
and leaves just the point in actual contest for it to decide; so analyses 
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the testimony that a disagreement seldom occurs. A new trial is very 
rare for finding a verdict unsupported by the evidence. The judges do not 
direct as to facts, but advise. Mr. Taylor, in his work on evidence, says: 

** The jury would still have the undisputed power of deciding the 
question of fact as they thought fit ; but they would have the advantage 
of being advised by a man no more liable than themselves to prejudice 
or partiality, whose long experience in courts of justice must of neces- 
sity have rendered him far more competent than they can be to unravel 
the tangled threads of conflicting testimony.'* 
Taylor Ev., Sec. 23. 

In this country the law and the practice are different. " In a great 
number of our States,** says Mr. Proffatt, "such power [to advise on 
facts] is specially denied to the judge by the statute ; and in others 
judicial decisions would hold it a ground for a new trial independent of 
any statutory enactment.** 

Proff. on Jury Trial, Sec. 322. 

In America, legislation and the modification of the common law, 
as to the functions of the jury, have tended to sacrifice certainty and 
the salutary judicial supervision of the court that demagogical oratory 
might prosper. It Is time to pause in this course and to consider 
whither we are drifting. 

All cases can be tried by the court without a jury in about half 
the time consumed when tried by juries. 

In trials before the court there is less surface for exceptions, and 
therefore less liability to error for which new trials will be granted. 

The abolition of jury trials would therefore save a large expense 
to litigants and to the State. 

We are all accustomed to jury trials. The jury is. prominent in 
our recollections, readings and experiences of courts. We insensibly 
venerate it as we do all other things which are ancient and have served 
ostensibly to do good. W^e venerate it as an institution that, during 
our lives and the historical past, has been identified with the benign 
results of the law. 

The gratitude we feel for good government naturally extends to all 
the instrumentalities by which the supremacy and majesty of the law 
have been maintained. The feeling is akin to pa;triotisni. Our first 
impulse on hearing a criticism of such an institution is voluntarily to 
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rally in its defense. On second thought, however, we must concede 
that nothing which is devoid of merit should be permitted to obstruct 
our progress to satisfy a mere sentiment. 

We ought to let jury trials go if there is a better, more certain, more 
speedy and more economical way to dispense justice according to law. 

Is there another mode not merely speculative and experimental? 

It is belter to 

" * * * bear the ille we have, 
Than to fly to others we know not of," 

The substitute has already been forshadowed ; the court should 
hear and decide the cases — on the law and the facts. 

This mode is not new nor experimental. Judges were first practi- 
cal lawyers. They are brought professionally in contact with all classes 
and conditions of people, and become conversant with all their diversir 
fied interests and affairs. Every phase and disguise of human charac- 
ter is displayed to them more than to any other persons. 

It is too late for the contention that a jury can decide facts better 
than a judge. The most important and difficult litigation is, and for a 
long time has been, in equity cases. Such cases, I need not say, have 
always been tried by the chancellor or judge. When a jury is called 
the verdict is simply advisary. No objection has ever been etiteftained 
by the public, or by the profession, that a court of equity was an 
incompetent tribunal, or labored under any disadvantage or disability 
to deal with the facts of such cases. 

Objections to the change now proposed .will come from two sources: 
from judges, because it will to some extent increase their labors; and 
from jury-lawyers, because it will diminish them. These objections 
are not serious. Judges ^re accustomed to work, and it may reasona- 
bly be expected they will cheerfully acquiesce in whatever additions of 
worVthe State may require? of them. The jury -lawyer may reconstruct 
himself, and by an increase of legal learning, and a liberal abatement 
of the flowers of rhetoric, still hope for some measure of success. 

A jury has always been deemed especially appropriate in actions 
for defamation, for personal injury, and in certain statutory actions, 
where Items of injury are not required to be proved, and where there 
is no legal measure of damages. In these actions juries are popular 
with plaintiff's; for large verdicts result from impassioned forensic 
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eloquence. Such cases are very rich in topics for a jury orator. How 
inspiring to a lively imagination is slander of the innocent, and the 
salient points of every personal injury.-* 

It will not be a loss to the cause of justice if juries be dispensed 
with in these as well as all other cases. 

A judge will give damages upon proper considerations. He will 
award compensation as he does punishment in criminal cases with a 
discriminating judgment. 

In conclusion, I am decidedly in favor of the omission from the 
Constitution of any provision guarantying a right of trial by jury in any 
case whatever — civil or criminal — in order that the Legislature may 
wholly abolish juries, or abolish them with exceptions, and have power 
to provide, if deemed best, some other and more intelligent aids to the 
court in determining facts. What these aids shall be is a matter for 
legislation. In important criminal cases, and in certain civil cases, a 
judge will proceed with more confidence, and be aided, if he calls to 
§it with him in an advisory capacity, one or two educated and intelli- 
gent men who are practically conversant with the general subject which 
will be involved in the trial. Such useful men may be peremptorily 
called, for one trial, from any profession, calling or business. 

I suggest this as one mode of assistance to the court. At a later 
day I shall be pleased to prepare a paper on this subject. I now recom- 
mend that the Constitution be so framed that a jury may be dispensed 
with. 

It is to be borne in mind, moreover, Jhat if the constitutional 
right of trial by jury be abrogated there will be no obstacle to abolish- 
ing the distinction between legal and equitable rights.. Legislation may 
then establish symmetry and uniformity in our jurisprudence in 
respect to rights as well as procedure. 

There will then be a directness and simplicity in our remedial 
practice which is otherwise unattainable. 



SOME VIEWS OF THE CONSTITUTION. 



UV C. S. VARIAN. 



Mr* President and Members of the Bar Association: 

The responsibilities and duties of those of our fellow citizens^ 
chosen by the people of the Territory to frame a Constitution, are 
weighty and grave. It is of much importance that they should enter 
upon their duties with a realizing sense of the magnitude of the inter- 
ests intrusted to them, and, in as far as may be possible, with a knowl- 
edge of the necessities and demands of the people. Owing to circum- 
stances strongly moving and developing the people, it is more than 
probable, that the work of the Convention will be adopted by the voters, 
reserving the correction of its faults for some future day. Therefore 
we must move cautiously and carefully along the lines of organic 
enactment. Upon the members of the bar rests a peculiar and partic- 
ular responsibility in the premises. Upon the lawyers, of all others in 
the community, will devolve in larger degree the duty and power of 
enforcing the mandates or prohibitions of the Constitution, and in 
adjusting the new machinery of the law to the changed conditions of 
society, in order that the^transition to Statehood may be accomplished 
easily and without friction. Tlie Bar Association should, therefore; 
assert and maintain a zealous and powerful interest in the work of the 
Convention, and the best thought and intelligence of its members, must 
be given to this all important matter. The delegates elect have a right 
to rely upon all of you for careful counsel and wise suggestion, and in 
dark and doubtful paths, to lean upon the strong arm of your wisdom 
and experience. I am assured you will not fail to give your best atten- 
tion to the questions of the hour, and that all the power and influence 
of the profession will be directed in aid of the work in hand. It is my 
purpose in this paper, to present for your consideration a few sugges- 
tions, which are not, however, to be taken as my own settled and delib- 
erate convictions, nor as definitely indicating my own line of action in 
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the Convention. When that body shall convene, I hope and expect to 
have the benefit of the counsel of those with larger and wider experi- 
ence, and sh^ll not hesitate to change my views, if necessary, to accord 
with a more enlightened understanding. 

In tjie very beginning we are confronted with a striking and 
peculiar question presented by the enabling act itself. The question- 
is an interesting one to the student of constitutional law, and, so far asr 
my research has gone at least, has never before been to such an extent 
made between the Federal Government and a State. 

The Congress of the United States has authorized the forminf of 
a Constitution by the people of Utah. In apparent distrust, however, 
of the professions of the religious leaders of that people, the enabling 
act includes the following mandate to the Convention : 

"And said Convention shall provide by ordinance irrevocable^ 
without the consent of the United States and the people of said State: 

** Jirst. — That perfect toleration of religious sentiment shall.be 
secured, and that no inhabitant of said State shall ever be molested in 
person or property on account of his or her mode of religious worshipt 
Provided^ That polygamous or plural marriages are forever prohibited." 

There can be in the abstract no objection to the foregoing provis-^ 
ions being incorporated in. the Constitution, nor to making them 
irrevocable if the people have the power to do so. By this I mean the 
power to preivent by ordinance all future repealing constitutional legis- 
lation on the subjects. That these declarations of the enabling act' are 
justified by public opinion and the spirit and genius of our institutions^ 
is confessed, but, that they are attempted invasions of the sovereign 
rights of the futjure State which cannot be made effective, is here main* 
tained. As a practical question it is doubtless a moot one, since the 
solution may safely be left to the good failh and sturdy honesty of the 
people of the new commonwealth. Yet, as a question of constitutional 
law, involving the powers of a State government as well as those of the 
Federal Congress, it is not without interest to the lawyer. When a 
new State is admitted into the Union it takes its place upon an equal 
footing with the original States. Except in so far as restricted by the 
grant of powers to the Federal government, its autonomy is complete. 
The securing of civil and religious liberty and the exercise of munici- 
pal government, thenceforth rest entirely with the people of the State. 
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Fifty years ago a question was made by a Catholic priest, who had been 
proceeded against under an ordinance of the City of New Orleans for 
observing the rites of his church at a funeral in violation of the city 
ordinance, that this ordinance was in violation of the Constitution of 
the United States and of the act enabling Louisiana (then the Terri- 
tory of Orleans) to form a Constitution. The prainso in the enabling 
act was, that the Constitution ** should contain the fundamental prin- 
ciples of civil and religious liberty.** (i) The Supreme Court in 
dismissing a writ of error to the State Court, stated that the Constitu- 
tioi!' makes no provision for protecting the citizens of the respective 
States in their religious liberties, and imposes no inhibition in this 
respect upon the States. That the matter is left solely to State regula- 
tion. Conceding that so far as property rights between the general 
government and the new States were concerned, stipulations in the 
enabling act might be valid, the court proceeded to say, in speakingof the 
laws of Congress securing political rights and civil and religious liberty, 
that they ** were all superceded by the State Constitution ; nor is any 
part of them in force unless they were adopted by the Constitution of 
Louisiana as laws of the State.'* (2) And the same court in another 
case at the same term denied the power to confer, by stipulation, a 
capacity in the United States to exercise municipal jurisdiction within 
State lines. (3) In an earlier case it was declared, that a State has 
unlimited jurisdiction over all persons and things within its territorial 
limits, where jurisdiction is not surrendered or restrained by the Con- 
stitution of the United States ; that all powers relating merely to muni- 
cipal regulation are not surrendered or restrained, and that in relation 
to them, the authority of a State is "complete, unqualified and 
exclusive.** 

Admitting the difficulty of defining the subject under consideration 
with precision and accuracy, the Court declared that if it should 
attempt doing so as to the subject under consideration, it would say : 
"That every law came within this description which concerned the 
welfare of the whole people of a State, or any individual within it; 
whether it related to their rights, or their duties; whether it respected 
them as men, or as citizens of the State; whether in their public or 
private relations; whether it related to the rights of persons, or of 
property, of the whole people of a State, or of any individual within it ; 
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and whose operation was within the territorial limits of the State, and 
upon the persons and things within its jurisdiction." (4) 

In truth, the question made by the provisions of the enabling act 
under consideration, involves the right of self government. As pointed 
out by the Supreme Court in the cases cited, the people of the State 
have not surrendered — nor are they restrained in the exercise of— ^-any 
of their rights of local government, in the Constitution. Civil and 
religious liberty and the regulation of crime, under the Constitution^ 
are matters purely of State concern. The right to define offences and 
prescribe penalties for violations of law, is inherent in all government.^ 
Without it government could not exist. It may not be bartered nor. 
surrendered. It has ?wt been yielded in the Constitution. It may be 
suggested that these matters are to be committed to the State itself. 
That the State is by its organic law to determine the questions involved, 
and that there is no attempted usurpation or invasion <by the Federal 
Government. Here we are confronted, however, with the pirovision 
that the required ordinance in the organic law, shall be irrevocable 
without the consent of the United States and the people of the State. 
This means a prohibition against any subsequent amendment by the 
people without the consent of the United States^ through its* Congress, 
and thus an attempt is made to mingle and inter^blend two separate 
jurisdictions. It needs no argument, and but little citation of authority 
to demonstrate the absurdity of this clause, viewing it from a legal 
standpoint simply. 

** In the original States, and all others subsequently admitted to 
the Union, the power to amend or revise their Constitutions resides in 
the great body of the people as an organized body politic, who, being 
vested with ultimate sovereignty and the source of all State authority, 
have power to control and alter the law which they have made at their 
will." (5) 

It is not probable that the vice of this proposed compact escaped 
the observation of the eminent lawyers in either House of Congress, 
and it may be reasonably inferred, that the proviso in iht act was 
inserted in deference to an apparent or real distrust of the Mormon 
people entertained by the country at large. As a practical question, 
as I have heretofore intimated, the matter here developed will not cloud 
or confuse the deliberations of the Convention. In accordance with 
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the general convictions of civilized man and the spirit of free institu- 
tions, religious liberty will be fully secured by the organic law, and a 
prohibition against plural or polygamous marriages adopted in defer- 
ence to the suggestion by Congress. Whether it shall ever be stricken 
from the Constitution, will depend solely upon the future temper and 
will of the people. It will be observed that the actual polygamous 
status^ or living with two or more women as wives, known in Utah as a 
criminal offence termed ** unlawful cohabitation,** is not referred to in 
X\iQ proviso of the enabling act. Whether the Constitution builders will 
coatent themselves with prohibiting polygamous marriages, or will go 
farther and prescribe the polygamous association also, will be devel- 
oped in time. The Legislature of 1892 pa&sed an enactment in' the 
very terms of the Acts of Congress upon the subject, in prohibition of 
polygamy, unlawful cohabitation, adultery, fornication and incest. 
The legislation of Congress having covered the entire ground, there 
would seem to be no room for the operation of Territorial enactment, 
and that the same is void. If this should prove to be true, then the 
usual clause in Constitutions of new States continuing in force all laws 
of ihe Territory until by limitation of time or repeal they are abrogated, 
perhaps would not be effective to put in force the enactment aforesaid. 
For, in the contingency suggested, /. ^r., that the enactment is void, it 
is not a law and would not be within the terms of the continuing 
clause. 

Therefore, as the prohibitory clauses of the Constitution will not 
be self-executing, if it is desired to perpetuate this legislation, the safe 
course to pursue, will be to specially continue in force the Territorial 
Act of 1892, until further action by the Legislature of the State. The 
suggestions herein made concerning the power to bind tne future legis- 
lation of the State, as to religious liberty and polygamy, by irrevocable 
ordinance, are equally applicable to the fourth requirement of the 
provisom the enabling act relative to the public schools. 

All these and similar questions will always be exclusively within 
the jurisdiction of the State, to be deteniiined when and how, as the 
people may decide. 

The questions apparently most prominent before the people at 
present, in connection with the Constitution, are woman suffrage and 
prohibition. Both of the political parties are pledged in their respec- 
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tive platforms to equal suffrage, and a proper regard for political 
prpiiiises will necessitate action by the Convention. Neverthless, the; 
people of the Territory have not passed upon the question, except as 
evidenced by their local legislation years ago. Since there were but 
two political platforms with but two sets of' candidates presented for 
approval by the people, and each platform contained the same profes- 
sions on the subject, no voter opposed to woman suffrage had an oppor- 
tunity, if he voted at all, to express his views in the premises. To 
which ever party or candidate he turned, he was confronted with the 
same affirmation. The issue was not defined and submitted to the 
people in the way it should be. The matter is one upon which the 
people are divided, and without question, is of such serious moment 
as to require earnest and careful consideration. We may assume that 
a strong and determined effort will be made to insert a woman suffrage 
clause in the body of the instrument itself. This, from the standpoint 
of those who favor the innovation, will be the right and proper way to 
settle the question, and, if as I am informed, more than a majority of 
the members are committed irrevocably to the proposition, the contro-; 
versy will end practically with the conclusion of the labors of the Con- 
vention. I believe this method of silencing ' honest and patriotic 
opposition, to be as unfair as it is unnecessary. Every voter should 
have full and fair opportunity to express his convictions upon this 
important matter, and he should not be compelled to sacrifice those 
convictions, under the whip and spur of forced political necessity. It 
may be that a majority of the people favor extending the franchise, 
but they have not said so. The question should be submitted, and 
this in a way to give everyone an opportunity to express his desire. 
Let the question be subhiitted at the same election with the Constitu- 
tion, but in a separate Article. If this is done, every man may cast 
his vote for or against, freed from the coercion of other considerations. 
The advocates of woman suffrage may not consistently object to this, 
since they cannot fairly ask for the adoption of such a clause unless it 
meets the approval of a full majority of those entitled to vote. The 
opponents of the measure also will have no right to complain. They, 
in common with their fellow citizens who differ in opinion, should be 
content to submit to the will of the people, properly expressed. 

The agitation of the prohibition question has begun in earnest. 
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Public meetings have been h6ld, and through a committee of prominent 
citizens, a proposed constitutional enactment has been drafted for sub- 
mission to the Convention in the following language: 



it 



ARTICLE 



** PROHIBITION. 



"Sec. — .' No person, association or corporation shall, within this 
State, manufacture for sale or gift as a beverage, any intoxicating 
liquors, and no person, association or corporation shall import any of 
the same for sale or gift, or sell or offer to keep the same for sale, or 
gift, barter, or trade as a beverage." 

It is proposed to submit this proposition to the people, with the 
Constitution, but as a separate Article, to be voted on independently. . 

By Act of Congress (6) all fermented, distilled or other intoxicat- 
ing liquors, transported into any State or Territory for use, consump- 
tion, sale or storage in such State or Territory, are made upon the 
arrival therein, subject to the operation of the laws of such State or 
Territory enacted in the exercise of its police powers, to the same 
extent and in the same manner as though the liquors had been pro- 
duced in said State or Territory. This legislation has been held to be 
constitutional by the Supreme Court, (7) and there is doubtless no 
question of the power of the State, in the exercise of its police powers, 
to prohibit the manufjacture or sale of liquors within the State ^ provided 
the property of the citizen already in existence at the time of such 
enactment is not affected thereby.. But the State cannot by its law 
prescribe sales made to citizens of other States, nor, it is cqnceived, 
may it prevent the importation of any article of commerce destine4 
for sale or other uses in other States. By the act above mentioned, 
Congress has yielded to the States, in part, only, its coaslitutional right 
to exclusively regulate commerce- between the States, and gives full 
pUy to the police powers of each State within its own jurisdiction. But 
it has gone no further. The language of the proposed Article is broad 
enough to comprehend imports for sale or use in other States, and to 
this extent is in violation of the Constitution of the United States. 
This objection, however, if tenable, may be easily obviated by putting 
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the proposition in clearer phrase, and we may therefore turn to the 
consideration of other objections, if any exist, to the proposed enact- 
ment. It is fairly admitted that the people have, and of right ought to 
have, the power and privilege of regulating or prohibiting the liquor 
traffic. When conditions exist, which make such action necessary for 
the conservation of the comfort, health and prosperity of the whole 
community, the full police power of the State may be brought into 
action to avert threatened, or to correct existing evils menacing the 
people. Its exercise is in the nature of things arbitrary, interfering a§ 
of necessity it does, with the freedom of individual action. This power, 
as incident to the right of government at all, extsiSt but only for the 
purposes and to the extent indicated. When the occasion for its 
extreme exercise passes, it must be relaxed. Like fire or electricity in 
adaptation to the uses of man, it is a good servant, but may become a 
bad master. Therefore, it should always be kept in the hands of the 
people, in other words, under complete control. If, then, it can be 
made to appear that a pressing necessity now exists for an enactment of 
the kind under consideration, it does not follow that such legislation 
should be incorporated into the organic law. 

Whether such necessity is pressing the attention of the people 
need not be discussed here. The question is a political one, and with 
which we, as lawyers simply, need not concern ourselves. The ques- 
tion as now presented is, shall the Constitution include this prohibitory 
clause.^ There seems to be no necessity for this action. Nor, in my 
judgment, should this character of legislation ever be found in the 
organic law. The question is sprung as a surprise upon the commun- 
ity and Convention. It had no place, directly or indirectly, in the 
election. The fact, that the question has not been dignified .with even 
a discussion in the party conventions, is evidence sufficient that it is not 
pressing the attention of the people, and consequently, that the comfort 
and welfare of the people are not imperiled. But if it were otherwise, 
I should not favor this enactment in the Constitution. Such legisla- 
tion, invading, as it does, individual rights, and only permissible and 
justifiable on the broad ground of the common welfare, should be sus- 
tained only so long as the occasion for it shall serve. It takes a long 
time, and many more votes to get a provision out of the Constitution 
than it does to get it in. The whole matter should be left to the Leg- 



islature, which, coming fresh from the people, year by year, may 
reasonably be expected to enact such laws as the desires and necessi- 
ties of the people demand. Mr. Tiedman (8) expresses his individual 
opinion, that the prohibition of the manufacture and sale of liquors 
generally, is not within the constitutional powers of the Legislature. 
But, he stands alone here, and indeed admits that an unbroken array 
of authority is against his position. In the absence of constitutional 
limitation, there seems to be no doubt of the power of the Legislature, 
and to that body should the whole matter be remitted. The entire 
subject being thus under control, laws may be enacted, amended and 
repealed, as occasion demands. In considering the question of consti- 
tution making, it is well to bear in mind, that a Slate Constitution is 
not intended to take the place of a code of laws. The limitations 
imposed upon the otherwise plenary powers of the Legislature, should 
be only those necessary for the protection of the people. It is not 
going too far, perhaps, to affirm that no authority affecting the exercise 
of the police powers purely, should be imbedded in the Constitution. 
Such powers in their application are generally the occasion of much 
irritation and discontent, and should be exercised with delicacy and 
forbearance, and this may best be accomplished through the Legisla- 
ture. 

There are some other matters to which I had intended to direct 
attention, but as I have already exceeded my time, will only detain you a 
moment to suggest a change in the system of pardoning criminals. In 
most of the States, the power of pardoning is confided to the Governor, 
subject to regulations as to the manner of applying, to be prescribed 
by law. In some, it is exercised under regulations and restrictions pre- 
scribed by law. In others, the consent of the Senate or Council is 
necessary, and in still other States, the jurisdiction is granted to a 
board, of which the Governor is one, and his vote necessary to the 
granting of a pardon. I believe the tendency of the penological 
thought of the day is toward restricting this jurisdiction, and to that 
end is favoring the distribution of the power among several officials. 
A board consisting of the (jovernor. Judges and Attorney-General, or 
Secretary of State, it seems to me, is the better tribunal to which to 
commit this power. Sitting at stated periods, with public sessions, its 
action is always open to the view of the people, and its decisions will 
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of necessity command respect and confidence. But I may not support 
this view by further argument at this time. 

In closing, permit me to express the hope that the suggestions 
here made may be deemed worthy of your consideration, and that your 
advice and counsel will not be wanting at the proper time. 
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THE CONSTITUTION. 



BY C. S. ZANE. 



Mr, President and Gentlemen of the Bar Association: 

After a Territorial existence of more than forty years, the United 
States government has passed an act enabling the people of Utah to 
erect a State government, and its Constitution is the subject I am 
invited to discuss this morning. 

The limitations upon the powers of the State and the commands 
for it to obey, must be expressed in that instrument according to the 
will of the people. That the government established may be in har- 
mony with the principles announced in the Declaration of Independ- 
ence, its Constitution and laws must be equal to all men. And they 
must protect every man in his rights to life and liberty, and in the right 
to pursue happiness in any legitimate field of human effort. And the 
State must be based upon the will of the people; and that its Consti- 
tution may continue to be an expression cf their will, a method must 
be provided by which amendments to it can be speedily made, as the 
necessity for them shall appear with growth and progress ; with the 
expansion of thought and the advancement of knowledge, and as inven- 
tion and discovery shall go on, and observation and experience shall 
reflect more light on the pathway of the future. And that the govern- 
ment so established may secure domestic tranquillity and respect 
abroad it must possess sufficient power to vindicate its authority. 

While Statehood will effect a complete change in the form of our 
local government, the effect of the change will not be so distinctly felt 
by the people as the masses^ of them now anticipate; for much of the 
great system of laws known as the Common Law, will in all probability 
be recognized and permitted to remain in force. 

When the first settlers entered this region, forty-seven years ago, 
they found it uninhabited; but coming as they did from States where 
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the common law prevailed, when differences and contentions arose 
among them in their new home, they naturally turned to the standards 
of right and duty to which they had been accustomed, and It was.lawful 
for them to do so; for when any portion of a civilized people emigrate 
to an uninhabited country, or to one inhabited by uncivilized men, and 
take possession of it, the laws and institutions of the country from 
which they came, so far as applicable to the new conditions, follow 
them. In this way the principles of the common law were trans- 
planted in Utah. The system has been modified and supplemented in 
many respects by Congressional enactments and by Territorial statutes, 
since its introduction; but so far as its rules may be applicable, the 
common laws, though unwritten except as declared by text writers and 
in reported cases, will continue under the State government, unless its 
Constitution or statutes shall declare otherwise. Without a similar 
system of rules by which to interpret and construe contracts, plead- 
ings, process and laws; by which to determine the admission of evi- 
dence, and to ascertain rights and duties, lawyers and courts would 
often be afloat upon doubts and uncertainties. Though the codes of a 
number of the States have discarded many of the rules of the common 
law, yet, if in any of them the common law were abandoned altogether 
without adopting some other system in its place, the laws of such a 
State would be incomplete and inadequate for the ascertainment and 
protection of human rights and the enforcement df human duties — 
such a State might be likened to the framework of a house without 
shingles or weatherboarding. The common law is the result of the 
observation, the experience and wisdom of ages. This great system of 
rules by which to regulate, conduct and determine obligation, as it 
exists in America, is the expression of civilized men of different lands 
and of many generations under varied conditions. 

While the knowledge and moral power of the "present generation 
may exceed any that has gone before, we should not depart without 
due consideration from the rules and lines along which civilization has 
acted : We should not inconsiderately turn away from the paths in 
which our fathers have trod. 

The people of Utah, in framing their Constitution, will have as 
much political power as that of any other State of the American Union. 
Sovereignty is divided between the National and State governments 



42 

under our system. Subjects of general interest are intrusted to the 
National government, and those of local concern are reserved to the 
States. The powers of the United States are enumerated in its Con- 
stitution, and the authority essential to their exercise is implied. The 
Tenth Amendment to that instrument reserves to the States respec- 
tively or to the people, the powers not delegated to the Federal govern-r 
ment nor prohibited to the States. 

The grant of power to the general government is exclusive 
whenever its intent would be defeated by the exercise of the same 
authority by the States. As to other subjects, State laws are valid 
until delegated power is employed by Congress; and as to other sub- 
jects. National and State jurisdiction is concurrent. Limitations men- 
tioned in the Constitution of the United Slates are not upon the States 
unless they are named. When the grant is general, the limitation is 
upon the government the instrument establishes. As an illustration^ 
the Sixth and Seventh Amendments to the Constitution guarantee the 
right of trial by jury, but as they do not mention the State, they may 
provide for the trial of all offences against them, as well as for the trial 
of all civil cases in the State Courts without the intervention of a jury, 
or by a jury differing from the one known to the common law. 

In their Constitution the people may dispense with a jury in any 
case, or in any class of cases, or they may say how many persons shall 
compose a jury, t)r that any number not less than a majority may 
render a verdict, and prescribe their qualifications, or they may leave 
the whole subject to the Legislature with such directions and restric- 
tions as they may determine. 

The right to a trial of issues of fact in criminal and other law 
cases by a jury of twelve men has existed so long that a proposition to 
abandon it or to make any material change with respect to it, would 
meet with much opposition. The human mind holds to ancient rights 
and to tried methods, and distrusts the new and hesitates to change. 
The tribunal most likely to ascertain the truth should be selected to 
try issues of fact. For truth is the end to be reached. Just verdicts 
do not depend so much on the number of jurors as upon their intelli- 
gence, impartiality and moral power; their intellectual capacity, 
integrity and fairness. They ought to be selected with respect to their 
qualifications and their fitness to discharge the duties of jurors. Their 
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qualifications ought to be ascertained by higher standards and more 
rigid tests than are now employed. 

At the common law accusations of fplony are made by indictment, 
and in this Territory accusations of misdemeanors are made by the 
same process. In some of the States, information filed by a prose- 
cuting officer is substituted for indictment in all cases. And this, I 
believe, is the better method, unless the court determines that the ends 
of justice demand a grand jury to investigate particular charges. 

While the United States is a government of delegated powers, and 
the Constitutions of the States are limitations upon their powers, experi-> 
ence and observation has shown that their Constitutions should also 
contain mandatory provisions, not regarded strictly as limitations. 
According to our system, the National Government and the Stale Gov- 
ernments rest on the will of the people. That being so. Constitutions 
and laws should be so framed as to secure an honest expression of that 
will. The will of the voter should not be influenced by fear and intim- 
idation, or by fraud or bribery, or any other improper motive. The 
man who sells his vote, or who buys one, or who knowingly casts an 
illegal ballot, or induces another to cast such a ballot, or who puts a 
ballot in the box after the election has closed, or who wrongfully takes 
one out, or changes a ballot after it has been deposited, should be con- 
demned as a felon and severely punished, and rendered infamous, and 
be forever deprived of the elective franchise. By such conduct, a man 
proves that he is an enemy to the principles of self government, and 
unworthy to be entrusted with the right to tne elective franchise. 

Another fundamental principle of our system is that all men are 
equal before the laws of their country. This is the first principle 
declared in the Declaration of Independence. It forbids all class legis- 
lation ; and all pools, trusts or other combinations to prevent competi- 
tion and to oppress and injure the masses of the people for the benefit 
of a comparatively few selfish, crafty and unscrupulous men, who resort 
to such evasive, unequal, unfair, unjust and unpatriotic means of 
growing rich. Corporations are authorized by the State upon the 
assumption that their existence will benefit the public; not for the pur- 
pose of enabling their shareholders and officers to enjoy exclusive priv- 
ileges and benefits through them to the injury and detriment of the 
public; such franchises should not be used as instrumentalities to 
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demand unreasonable prices for articles, the supply of which they may 
control, or to exact extortionate charges for the use of their capital in 
the business of transportation or otherwise. They should not be allowed 
to be used as instrumentalities to raise artificial business conditions 
and to secure monopolies, and thereby to obtain great wealth and power 
and to wield it against the common good. Their powers should be lim- 
ited, private rights protected, and the interests of the public maintained 
against their encroachments. 

Reasonable compensation for the use of capital employed in some 
classes of business cannot be determined by competition. . At a major- 
ity of the places* between which railways carry passengers and haul 
freight, there is no competition. Between other places they compete 
amid very dissimilar and unequal conditions; one runs on a shorter 
line, and through richer and more densely populated communities, and 
as a consequence, does more business at less cost. In order that com- 
petition may be a just arbiter, it must be equal and fair. Again, com- 
peting lines may form pools and combinations, which the public cannot 
find out and prevent; and monopolies so created may impose upon and 
oppress the public by extortionate charges. 

Such wrongs demand laws fixing reasonable maximum passenger 
tariffs and freight rates. The State, under the right of eminent domain, 
condemns private property for the occupation of railways, upon the 
assumption that it is to be devoted to the public use. While the stock 
of such corporations is owned by natural persons, and its property and 
capital are represented by such stock, the use of the railway is in the 
public and for the public. 

The courts of the various States as well as those of the United 
States have held that the fixing of maximum passenger tariffs and 
freight rates, is a rightful subject of legislation ; such tariffs and rates 
should allow such return for capital necessarily invested as is received 
for investments in other departments of business, and should allow fair 
salaries and wages to labor employed, taking into consideration relative 
risks. A provision requiring such legislation should be embraced in 
the Utah Constitution. » 

Experience and observation have also shown the necessity for 
Constitutional limitations upon the indebtedness which municipal cor- 
porations may incur, and also the necessity for a provision forbidding 
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all cities, towns, townships, or other municipalities from ever becoming 
subscribers to the capital stock of railroads or private corporations, or 
from making donations to' or loaning their credit in aid of them. 

As to the mode of compensating County officers, I am of the 
opinion that it is better to allow them fixed salaries than to permit 
them to take the fees they may collect. Such a system tempts selfish 
and dishonest officers to charge persons who require their services, 
illegal fees. It is better to require all such fees to be paid into the 
County Treasury. The Constitution should require the first Legisla- 
ture under it to pass a law requiring the fees charged for the services 
of such officers to be paid into the County Treasury, and commanding 
the County Court or County Board to fix the salaries of such officers 
and their deputies, and the number of their deputies if any, and the 
amount for their necessary clerk hire, stationery, fuel and other 
expenses. 

A consideration of all the provisions which might be deemed 
appropriate for a Constitution for Utah, as to which there may be a 
difference of opinion, would require more time than can be taken on 
this occasion. 

While such an instrument should not contain that which can as 
well be left to the Legislature, it should embrace such provisions as 
experience has shown to be necessary, to secure the faithful discharge 
of official duty, and to prevent improvident laws in the interest of indi- 
viduals or classes. 

There is a school of ethics whose fundamental principle is, that 
conduct which in all its consequences aggregates human happiness is 
right, and conduct which in all its consequences aggregates human 
misery is wrong. There is also a social system which holds that the 
good of all is the good of each. It follows from these principles that the 
best government is the one that contributes most to the common good. 

The formation of a Constitution for a people whose interests are 
so varied as those of Utah, is a task beset with great difficulties. 
While the principle that the interests of each is best served, in the 
long run, by pursuing the good of all, is sound, it is hard to apply it 
to all the provisions of a State Constitution. Such an application 
involves considerations which people engaged in dissimilar pursuits 
and having different interests often fail to grasp. 
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In forming a Constitution it will be necessary to draw all reason- 
able inferences from the lessons of the past, the observations of the 
present and the prospect of the future. In forming such an instrument 
the Convention should rise above passion and prejudice in relation to 
capital or labor, politics or religion, or any other subject. While some 
of its provisions will be retained as long as constitutional government 
shall stand in these valleys and mountains, others will be discarded ; 
for " the science of government is an experimental science, and like all 
other experimental sciences, it is generally in a state of progression." 
We now have with us students of the social, political and moral 
sciences and of the science of government, who believe that they 
already see the dawn of a better day in which the products and the 
rewards of labor and capital will be more equally and equitably divided. 
We certainly have not attained perfection, but we "believe that we are 
wiser than our ancestors/* and that *' our posterity will be wiser 
than we.'* 



THE SELECTION, TENURE AND COMPENSATION 

. OF THE JUDICIARY. 



BY GEORGE SUTHERLAND. 



Without an honest, capable and independent judiciary, no State 
can long maintain its dignity nor respectability among the people of 
the earth. 

It has been said that of the three departments of Government, it 
is the weakest. In one sense this is true, inasmuch as it must depend 
upon the legislative branch for much of its power to adjudge, and upon 
the executive for all its power to render its judgments effectual. In 
another and broader sense, however, it is and should be the strongest- 
It stands as a shield to prevent the exercise of oppressive and arbitrary 
power on the part of the government itself, whose creature it is, against 
the citizen, though never so humble or insignificant. Its duty is to 
protect society against the individual who attempts to interfere with its 
peace and good order, but at the same time to be no less fearless and 
independent to protect the individual against the unjust demands of 
society. The highest encomium which can be paid to any judge, is 
that in the discharge of his duties he heeds no voice but that of the law 
and the justice of the cause. 

It would be but a short step in this direction that our judges 
should withstand the temptations of direct bribery. It is not enough 
that justice shall not be dispensed to the highest bidder. Other nar- 
cotics, more dangerous because more insidious, may dull the judicial 
conscience. Whatever influence curtails the independence of thought 
or action of the courts, should be carefully avoided. Whatever tends 
to increase their efficiency, honesty or independence, should be regarded 
of the supremest concern. With this view the following suggestions 
are made: 

HOW SELECTED. 

The first question 1 shall discuss is, how shall the judges of the 
new State be selected — by appointment or election ? 
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There has been much discussion, particularly of late years, as to 
the relative merits of the two methods. The reasons advanced in favor 
of an elective judiciary are more sentimental than substantial. * It is 
said that this is a government of the people, and that the people should 
say who shall represent them in the department of justice. The dififi- 
culty is, that conceding this to be true as a theoretical proposition, in 
actual practice it is not so often the people who say who shall consti- 
tute the courts as it is one or the other of the political parties, and men 
are put into judicial position not because of their learning or ability, 
but oftener because of their attitude on political issues, wholly irrele- 
vant to their judicial duties. The average voter inquires not so often, 
what are the qualifications of this or that candidate for the bench ? as, 
does his name appear on the party ticket ? and men are elected whom 
the voter in his private capacity would never dream of advising with to 
ascertain his rights in a matter" of private concern. The objections to 
be urged against the election of the judges of our courts, do not perhaps 
apply to the election of any other officers. I believe as intensely as 
anyone in the right of the people to say who shall be their representa- 
tives in all other branches of the public service. Every other official is 
practically the mouthpiece of the people. A popular government is 
necessarily a government of the majority. What the majority says 
may not always be right, but tor the well-being of all, it must be 
assumed to be so. 

As the people in their individual capacity cannot attend to the 
functions of government directly themselves, agents must be selected 
who can. It is right and fitting that a majority of the people should 
name their governors, legislators and executive officers, because the 
people know best and should say whom they wish to voice their senti- 
ments. Such officers represent and speak for the people. In making 
laws, in spending public moneys and discharging like duties they are 
governed by the desires of a majority of the people. The judiciary 
stand upon wholly different ground. They voice no policy ; speak for 
no political party or faction, and discharge the behests of no majority. 
Their duty is simply to declare and apply the law. In doing so it 
often becomes their sworn and solemn duty to disregard the wishes and 
sentiments of a majority of the people and declare in favor of the posi- 
tion of a single individual as against every other citizen of the com- 
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monwealth. So that, reduced to the last analysis, a judge is not, truly 
speaking, a representative officer at all, and the reasons which apply 
with so much cogency in favor of the representative officer being 
elected by those whom he represents, apply to the judiciary to a very 
limited extent, if at all. The question therefore becomes purely one of 
utility, viz: under which method of selection can better service be 
secured? 

To put a man on the bench who looks to popular or party favor 
for re-election, destroys to a large extent his independence. Be he 
never so honest and high minded, unconsciously it may be to himself, 
his decisions are influenced too frequently by popular or party clamor 
against laW and justice. Through the medium of contributions to the 
campaign fund, the judicial office becomes a commodity of barter and 
sale; the man who is most active in party work and furnishes the 
largest contribution for his party's expenses having the best chance of 
securing the nomination, and consequently the election. 

Every strong partisan finds his heart warmed toward his political 
ally by a good round contribution to the party purse or active and 
efficient service in his party's interest. 

In New York City, from the time of the Tweed regime to almost 
the present day, 2^ pot house politician had infinitely better chances of 
being selected for judicial honors than a lawyer of learning and respec- 
tability. The history of that city and State is filled with judicial 
scandal and corruption. Daniel Dougherty, in an address before the 
Bar Association of New York in 1888, upon this subject, said: ^ 

" A judge requires learning, integrity, industry, patience, courtesy 
and an unruffled temper. While not insensible to public esteem, he 
should disdain to court popular applause. He should be one whose 
firm purpose is to declare the law without fear, favor or affection ; who 
looks for his highest reward in his own conscience and in the venera- 
tion that will accompany him through life and follow him weeping to 
the tomb. A monstrous abuse is only now arresting publip attention. 
Candidates for the judiciary in both political parties have been sub- 
jected to partisan assessments amounting, it is alleged, to many 
thousands of dollars. This is the work of the scurvy politicians, the 
cut-purses who infest all the roads leading to political preferment in 
our great cities. That candidates for judicial seats, judges for 
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re-election, should be the victims of such extortiou is an outrageous 
iniquity. This inevitably will weaken confidence, impair the dignity, 
and may corrupt the judiciary. Candidates may receive nominations 
and secure elections for no other reason than that they are the highest 
bidders. This smacks of the Praetorian guard of imperial Rome, 
rather than our republic." 

It will be remembered that the unfortunate gentleman who pur- 
chased the Roman empire from the Praetorian guard died a violent 
and ignominious death with the advice and consent of the grantors 
thereof, after a precarious possession of about sixty days, a condition 
which unhappily does not follow the purchase of judicial office in our 
less favored land. It is not at all uncommon in the larger cities, like 
New York, St. Louis and others, for a judge to pay thousands of 
dollars for judicial preferment under the guise of campaign contri- 
butions. 

Some of the most important cases which come before the courts 
are election cases, where partisan feeling often becomes extremely 
bitter. In such cases no mere politician who owes his office to a party 
can be trusted to do exact and even-handed justice between the 
opposing litigants. We insist, with much reason, that our judges shall 
keep out of active politics while on the bench. It is not demanded, 
and is certainly not equally necessary, as to any other officer. Yet, 
strangely enough, we are not shocked by dragging the office itself into 
the whirlpool of party politics and allowing the candidates to engage 
in an unseemly and often corrupt struggle for its honors and emolu- 
ments. It would perhaps be an excellent thing could we enact and 
enforce the statute of Richard the Second, which declared with much 
quaintness and some bluntness that no person should be appointed by 
the appointing power to a justiceship "that sueth either privately or 
openly to be put into the office, but only such as they shall judge to be 
best and most efficient." Truly, a hard law for the chronic office- 
S2eker, and, one which would afford even scanty consolation for the 
technical individual, who, while objecting to any man seeking the 
office, saw no objection to placing himself where the office would have 
no difficulty in finding the man. 

The election of judges is a thing practically unknown outside the 
United States. In nearly every civilized country to-day the judges 
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are appointed. This system also prevailed in our own country during 
its early history, with the single exception of the State of Georgia. In 
Massachusetts, Maryland and New Hampshire the judges were appointed 
by the Governor alone; in New York and Pennsylvania, by the Gov- 
ernor and Council of Appointments ; in Delaware, by the Governor 
and Legislature; in New Jersey, Virginia, North Carolina and South 
Carolina, by the Legislature only. 

In Georgia the Legislature consisted of a single house. No lawyer 
could practice his profession without a permit from the Legislature; 
jurors were judges of law and fact. Judges of the two higher courts 
were elected annually. This was found to be very unsatisfactory, and 
after trying various methods, in t86i the Constitution was changed so 
as to provide for the appointment by the Governor, with the advice 
and consent of the State Senate, and this method, I believe, is still in 
force in that State. 

Between 1820 and i860 many of the State Constitutions were 
cha«ged so as to provide for the election of judges, it was an experi- 
ment which, it is conceded by careful and conservative observers, has 
in a large measure failed. Since i860 the drift of sentiment has been 
in the direction of a return to the old method of appointment, and many 
States have so returned. 

In 1873, 700 of the leading members of the bar of New York City, 
by a vote of five to one, declared that the elective system was disas- 
trous and should be abandoned. An annual address was prepared and 
made public by the bar, setting forth in strong terms the facts and 
reasons which called for the abandonment of the elective system. It 
has since been, to a partial extent, abandoned in New York City, where 
the greatest evils existed, and its worst features much modified by the 
introduction of other reforms. 

But with all, it will not be seriously contended that the judges 
who have been elected to the bench in the State of New York, will at 
all compare in learning, independence or ability, with their predeces- 
sors under the appointive system: — Bronson, Nelson, Cowan, Walworth 
and the illustrious Kent who made the early reports of that State the 
classics of the American law. It is true, that many good judges have 
been elected, but the fact that there have been so many bad ones due 
to this method of selection, should condemn It if a better method exists. 
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Another objection to the elective system is the practice among 
political parties, seldom departed from, of making their nominations 
with regard to particular localities, sometimes with a wholly exasperat- 
ing disregard of the qualifications of the man; the idea being to culti- 
vate the good feeling of the people of each locality, and thereby add to 
the voting .strength of the whole ticket. Nothing could be more calcu- 
lated to destroy the strength and efficiency of the bench. A judge* 
represents no locality and speaks for no constituency. He represents 
the law, organized society, living . and operating under the law, the 
individual citizen from the remotest precinct. He should come from 
that locality which produces the best material for the bench, whether 
it has votes for the party or not. . 

Under the appointive system there is ordinarily less probability of 
a judge being selected because of his political standing, on account of 
his work for or contributions to the party, that he is more of a politician 
than a lawyer. If the judges are appointed by the Governor, with the 
advice and consent of the Legislature, more time is allowed to canvass 
the qualifications of the persons proposed, and even if the Governor 
selects men from his own party, which if he considers the public good 
he will not always do, the whole responsibility resting upon his shoul- 
ders, he will be likely to see that fit and capable men are sel'^cted. 
The selection of the judiciary, of necessity, is restricted to a single one 
of the learned professions, and should be again restricted to that por- 
tion, who by temperament, judicial poise of mind as well as learning, 
are especially fitted for judicial duties. Ordinarily it is precisely these 
qualities which attract the least public attention, and of which the bar, 
by reason of intimate association as well as training, is best qualified 
to judge. If the judges are appointed, the average Governor and Leg- 
islature would regard the opinions and desires of the members of the. 
bar, whether of one political complexion or another, or none at all. A 
more conservative consideration of the qualifications of a candidate 
would ordinarily be taken because the contest would be removed from 
the atmosphere of a heated, active and partisan political campaign. The 
framers of the P'ederal Constitution, patriotic and intensely democratic 
as they were, after intelligent and painstaking consideration, wisely 
inserted the clause in that Constitution which provides for the appoint- 
ment of the judiciary by the President, with the advice and consent of 
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the Senate. How securely this system, which lifts this magnificent 
body of men above the war and turmoil of politics, is fixed in the 
thoughts and affections of the people, can be told by the shock of sur- 
prise that is created by any suggestion to render the Federal judges 
elective. For more than a century this system has been in operation 
in the Federal government. Under it a judiciary has been established 
w^hich is universally recognized as unequalled for learning, independ- 
ence, fearlessness and freedom from scandal or corruption. Such men 
as Marshall and Waite and Dillon and Story and Miller have lent 
dignity to the Federal bench and have given force and strength and 
perpetuity to American institutions. Each name comes to the ear and 
thrills the pulses of the true lawyer who loves his profession for its 
own sake and reverences her mighty craftsmen for their achievements 
in her service, as the call of the bugle thrills the sensibilities of tlie 
soldier. To such men we owe a debt of eternal gratitude. It is siich 
as they who, without tools, save the ax and spade of reason and judicial 
courage, have blazed the highways for a constitutional republic and 
have placed the boundaries thereof so plain and clear that the feet of 
no man need stray therefrom. 

The appointive system has prevailed in Massachusetts from its 
earliest history to the present day, with the result that that common- 
wealth has had and has to-day, all things considered, perhaps the 
strongest and ablest judiciary of any State in the Union. It is the 
system which prevails in England, and has given England a judiciary 
which is the chief glory of that land. Under it the judiciary has to a 
large extent been taken from the field of politics. Mr. (Gladstone, con- 
sidering capability and efficiency only, made the Tory Attorney Gen- 
eral, .Mr. Holker, a political opponent, Lord Justice of Appeals, his 
own party assenting thereto. And in our own country and within our 
recent recollection, ex-President Harrison appointed Mr. Jackson, a 
Democrat, to the Supreme Court of the United States. 

That the appointive system is not perfect, I am ready to concede, 
but that it is better than the elective system, both reason and experi- 
ence have clearly demon strated, 

TENURE. 

Nothing is so destructive of the independence of the judiciary. 
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and nothing will contribute so much to produce poor judges, as short 
terms. The terms of the nisi prius judges should be not shorter than 
ten years, while that of the appellate judges should be longer. I think 
the best plan is that which obtains under the Federal government, In 
England and in several of the States, notably Massachusetts, of 
appointing the judges for life or during good behavior. In that case, 
the right should be reserved to the Legislature to remove any judge by 
a two-thirds vote. The people would thus be amply protected against 
corruption or incompetence, and tne fact that the Legislature had this 
power would operate as a wholesome restraint against the exercise of 
arbitrary methods. 

The permanency of the tenure of the judges is perhaps of more 
importance than the method of their selection. If every two or four 
or six years the judges must look to the people for re-election or the 
executive for re-appointment, that fact will tend strongly to beget a 
feeling of timidity and hesitation in the decision of cases of popular 
or political concern, which will be proportioned to the length of the 
term. To this extent the efficiency and independence of the judges 
will be destroyed. 

Judge Brown, now of the Supreme Court of the United States, .in 
an article on this subject, said: 

** The most ardent advocate of the right of the people to choo^ 
their own magistrates would hesitate to submit a $50,000 lawsuit to a 
judge who held his seat by annual election, if a strong personal or 
political friend of the judge were retained against him. If the judge 
were elected but once in four or six years, of course his hesitation 
would be correspondingly diminished, but the principle remains the 
same. The tenure should either be during good behavior, or for so 
long a term as to beget in the mind of the judge a habit oi independence 
strong enough to overcome all considerations of fear or friendship." 

Short terms give inferior judges in another way. Any lawyer of 
standing and ability would hesitate to give up his private business for 
a judgeship which would leave him at the end of a short time to 
return to private life, to find his private business ruined and to be 
required to rebuild it again from the foundation. This would be still 
more so if, in addition to a short term, a small salary was added. And 
even with a good compensation, if the term was short, a lawyer with a 
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good practice would still ordinarily prefer the certainty of a private 
income than to receive a larger amount from the State for a brief 
period. 

In the early history of the United States long terms for the judges 
was well nigh the universal rule, the tenure generally being during 
good behavior. The latter was the tenure adopted by the framers of 
the Federal Constitution. The authors of the Federalist strongly 
approved this tenure. Alexander Hamilton, in one of these articles, 
said: 

'* The standard of good behavior for the continuance in office of 
the judicial magistracy, is certainly one of the most valuable of the 
modern improvements in the practice of government. In a monarchy 
it is an excellent barrier to the despotism of the prince: in a republic 
it is a no less excellent barrier to the encroachments and oppressions 
of the representative body. And it is the best expedient which can 
be devised in any government to secure a steady, upright and impar- 
tial administration of the laws." 
And again : 

" Hence it is that there can be but few men in the society who 
will have sufficient skill in the laws to qualify them for the stations of 
judges. And making the proper deductions for the ordinary depravity 
of human nature, the number must be still smaller of those who unite 
the requisite integrity with the requisite knowledge. These consider- 
tions apprize us that the government can have no great option between 
fit characters ; and that a temporary duration in office, which would 
naturally discourage such characters from quitting a lucrative line of 
practice to accept a seat on the bench, would have a tendency to 
throw the administration of justice into hands less able and less qual- 
ified to conduct it with utility and dignity." 

So the life tenure has the unqualified approval of Chancellor 
Kent. He said : 

*' The tenure of the office by rendering the judges independent 
both of the government and people, is admirably fitted to produce the 
free exercise of judgment in the discharge of their trust. This princi- 
ple, which has been the subject of so much deserved eulogy, was 
derived from the English Constitution. The English judges anciently 
held their seats at the pleasure of the King, and -so does the lord 
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chancellor to this day. It is easy to see what a dangerous influence 
this must have given to the King in the administration of justice, in 
cases where the claims' or pretensions of the crown were brought to 
bear upon the rights of a private individual. But in the time of Lord 
Coke, the barons of the exchequer were created during good behavior, 
and so ran the commissions of the common law judges at the restora- 
tion of Charles II." ***** fh^ excellence of this provision has 
recommended the adoption of it by other nations of Europe. It was 
incorporated into one of the modern reforms in the Constitution of 
Sweden, and it was an article in the French Constitution of 17 91, and 
in the French Constitution of 1795, ^"^ ^^ ^^^ inserted in the consti- 
tutional charter of Louis XVIII. The same stable tenure of judges 
was contained in a provision in the Dutch Constitution of 18 14, and 
it is a principle which likewise prevails in most of our State Constitu- 
tions, and, in some of them, under modifications more or less exten- 
sive and injurious." 

And Judge Brown, in the article already referred to, said : 
** There is a clear distinction between the independence of the 
judiciary as a governmental power and the independence of the several 
judges composing it. There is here all the difference between a theo- 
retical and practical independence — in other words, between independ- 
ence in law and independence in fact. Thus, the election or 
appointment of judges for short terms does not trench in any way upon 
the judicial functions ; but it subjects the judges, as men endo#ed 
with the ordinary weaknesses Df humanity, to temptations wholly 
inconsistent with that consciousness of independence which lends such 
powerful encouragement to a fearless discharge of duty. Judges ought 
not only to be removed from temptation, but, as far as possible, from 
suspicion. If their re-appointment or re-election is made at frequent 
periods, dependent upon the popularity of their decisions, to that 
extent their independence is subjected to the whims of the executive 
or the prejudices of the people." 

The early rule which obtained in favor of the life tenure or long 
terms was departed from by many of the States in connection with the 
abandonment of the appointive system, but of recent years the senti- 
ment which induced this departure has undergone a marked and radi- 
cal change. Many States have of late years returned to the rule of 
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long. terms, some I believe have restored the life tenure, while no 
changes have been made in- the direction of shortening the terms. New 
York, after providing for short terms, within recent years haseytended 
the terms of its appellate judges to fourteen years. 

Pennsylvania, at first abandoning the life tenure for a term of 
eight years, in 1874 increased the term to twenty-one years. Missouri 
has increased from six to ten years. 

The reasons which demand frequent change in other branches of 
the public service have little if any application to the judiciary. Offir 
cers who represent and voice the sentiments of majorities should be 
frequently changed, because the views and necessities of the people 
change; but the judiciary, as has been said, represent no shifting poli- 
cies or sentiments. Laws are repealed, changed and modified with 
the changing needs and views of the people, and the men who legislate 
should therefore also change. But judges do not make laws, but 
declare them ; the rules which govern their deliberations and decisions 
are to a large extent fixed and permanent, in no wise to be controlled 
by temporary considerations or policies. Chancellor Kent, could he 
be rehabilitated to the bench of his native State, by reading the 
statutes which have been enacted since his death, could serve the com- 
monwealth quite as well as any of the present incumbents ; while the 
soul of Daniel Webster would stand aghast in the attempt to legislate 
for the people of the present day, in the Congress of the United States, 
upon the lines which obtained in his lifetime. 

COMPENSATION. 

Of no less importance to the independence and ability of the judi- 
ciary is the amount and permanency of the compensation. The judges 
should receive at least five thousand dollars per annum, and there 
should be a provision that the amount could not be reduced during the 
term of the judge. It Is notoriously true that in the States where very 
small salaries are paid the best fitted members of the profession can- 
not or will not afford to accept the judgeships, and the result is that 
men preside over the highest courts and adjudicate vast property rights 
and pass upon questions of life and death, who, by reason of their lack 
of learning and ability, were failures at the bar. To pay good salaries 
to our judges is the very highest measure of economy. An able and 



58 

intelligent judge can readily save the increased amount of his salary 
by the increased dispatch of business and by the certainty of his decis- 
ions. A single important murder trial, presided over by a poorly paid 
and, therefore, probably incompetent judge, may cost the State more 
than the difference between a poor and a good salary, by the re-trials 
occasioned by the judge's blunders. In no branch of the public ser- 
vice may the State better afford to be generous with its money than 
with the courts. I repeat, the annual compensation should be over, 
rather than under, five thousand dollars, because no lawyer of suffi- 
cient learning and ability to serve the State with credit upon the bench 
can afford to give up his private business for a smaller sum. The same 
amount of salary should be paid the nisi prius judges as is paid those 
of the appellate court, because just as good, if not better, ability is 
required in the trial of causes as in reviewing them. The trial judge 
must have his learning in his head, ready for instant use; the judge 
of the appellate court may have much of his learning in his books, 
where he may patiently extract it as questions /are presented lor his 
determination. At least one State, Illinois, pays a large number of 
her trial judges more than is paid the judges of the Supreme Court; 
the former receiving seven thousand dollars a year, the latter five 
thousand. 

The British government has always paid its judges liberal salaries, 
in some instances perhaps too liberal, but the policy has had the 
advantage of giving to her courts judges of the very highest order of 
ability. Even in the small and unimportant provinces, like Victoria, 
New South Wales, Queensland, Figi, Trinidad and the Leeward 
Islands, with populations ranging from nine hundred thousand down 
to twelve or fifteen thousand, the chief justices are paid from $7,500 to 
$17,500 a year, and the puisne judges from $6,000 to $15,000. In 
Canada no judge of a court of record receives less than five thousand 
dollars a year. 

Professor Brice, a shrewd, careful and conscientious observer of 
our institutions, thus tersely sums up the three questions just 
discussed. 

" Popular elections throw the choice into the hands of political 
parties, that is to say, of knots of wire-pullers inclined to use 
every office as a means of rewarding political services, and garrisoning 
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with grateful partisans, posts which may conceivably become of poli- 
tical importance. Short terms oblige the judge fo remember and keep 
on good terms with those who have made him what he is, and in whose 
hands his fortunes lie. They induce timidity, they discourage inde- 
pendence. And small salaries prevent able men from offering them- 
selves for places whose income is perhaps only one-tenth of what a 
leading barrister can make by private practice. Putting the three 
sources of mischief together, no one will be surprised to hear that in 
many of the American States the State judges are men of moderate 
abilities and scanty learning, inferior, and sometimes vastly inferior, to 
the best of the advocates who practice before them." ***** Pecu- 
niary corruption seems, so far as a stranger can ascertain, to be rare, 
perhaps very rare; but there are other ways in which sinister influ- 
ences can play on a judge's mind and impair that confidence in his 
impartiality which is almost as necessary as impartiality itself. And, 
apart from all questions of dishonesty or unfairness, it is an evil that 
the l)ench should not be, intellectually and socially, at least, on a level 
.with the bar." * * * * '* During the last few years there has 
been a distinct change, for the better. Spme States which had vested 
the appointment of judges in the Legislature,, lik-e Connecticut, or in 
the people, like Mississippi, have, by recent constitutional amendments 
or new Constitutions, given it to the Governor, with the consent of the 
Legislature, or of one house thereof. Others have raised the salaries 
or lengthened the terms of the judges, or, like New York, have intro- 
duced both these reforms. Within the decade ending December, t886, 
though twenty-five States altered their Constitutions, no one, except 
Florida, took appointments from the Legislature or Governor to intrust 
them to popular vote. On this point, at least, the tide of democracy 
which went on rising for so many years, seems to have begun to recede 
from the high water mark of 1840- 1860. The American people, if 
sometimes bold in their experiments, have a fund of good sense which 
makes them watchful of results, and not unwilling to reconsider their 
former decisions." 

Other questions concerning the judicial department of the new 
State, no less important than those already suggested, will confront the 
Constitutional Convention. The relations of judge and jury; the 
question of unanimous or majority verdicts, are two questions which 
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should receive consideration. It is not at all certain that modern Con- 
stitutions and legislation in the direction of curtailing the power of the 
judge to charge the jury upon questions of fact has not gone too far, 
and it is possible that the efficiency of the courts and the due admin- 
istration of justice would be advanced by a return, as respects civil 
cases, to something like the old system of allowing the judge in charg- 
ing the jury to give them the benefit of his experience and judgment 
on the facts, and thereby assist them to unravel the issues and deter- 
mine the truth of the many intricate cases they are called upon to 
decide, and thus render the ways of the modern jury with a verdict 
less of a hopeless and bewildering conundrum. 

The field presented for the discussion of these and similar ques- 
tions is a tempting one, but is too extensive to permit exploration at 
this time. 

With wise provisions in our Constitution upon these matters, and 
particularly as regards the manner of selecting the judges, their tenure 
in office, and the amount and permanency of their compensation, the 
best material which the bar of the State affords can be had, and a 
judiciary established which will command and deserve the respect and 
confidence of the people. 



A SYSTEM OF STATE REVENUE BY INDIRECT 

TAXATION. 



BY JUSTICE H. W. SMITH. 



Mr* President and Gentlemen of the Bar Association: 

I feel that I owe an apology to this distinguished body, for pre- 
suming to address them on so important a subject as the one assigned 
to me, without more thought and preparation than I have been able to 
give to* it. 

The question of State revenue or State taxation is, to the ordi- 
nary citizen, the most important feature of a State government and in 
the work of forming the organic law of the new State of Utah. The 
Convention, soon to assemble, will have no more important question to 
deal with than the question of State revenue. Certain premises will be 
conceded by every thoughtful person. 

First, the present rate of direct taxation is higher than the people 
will continue to pay without serious discontent. 

Second, the revenue from the present system is wholly inadequate 
to the requirements of the Territorial government, to say nothing of 
the increased expense incident to State government. The estimated 
deficit of Territorial revenues for the two years ending December 31, 
1895, ^^ estimated by Mr. Caine, the Territorial Auditor, at one hun- 
dred thousand dollars; and I may say, that in almost every county and 
municipality of the Territory a deficit is also found, which would indi- 
cate, that' in addition to increased State taxes, there must be an increase 
in the county and municipal taxes, considerably in advance of that at 
present collected. To meet the deficit in State revenues and the 
added expense of State government will require, by a conservative 
estimate, that the present rate of Territorial taxation alone be multi- 
plied by three, less whatever reduction may be made in taxes for school 
purposes, which may be reduced by the income derived from the school 
land grant. 
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Under these conditions should not the Constitutional Convention, 
instead of following the old beaten trail by simply providing for the 
required increase of revenue by the levy of increased direct taxes, look 
about for other available sources of revenue that may be seized upon 
legitimately for this purpose? My own opinion is that they ought; and 
from the study I have given the subject, and from conversations with 
some of the best business men of our Territory, I believe that a system 
can be devised whereby all revenue for State expenditures may be 
obtained by indirect taxation, without wrong or oppression to any one. 
To the thoughtful mind I think I need advance no farther argument to 
show that such system of indirect taxations is to be preferred under 
existing conditions, if it can be fairly adjusted. It is my purpose in 
this paper to point out first of all, very briefly, the principal avenues 
or causes of expense in the State government, and second, the Sources 
from which, in my judgment, revenue to meet such expense should be 
obtained, with some casual suggestions as to the justice of the indirect 
taxation upon the several interests proposed to be affected by it. The 
first great avenue for the expenditure of the State moneys is in the 
operation of the courts of justice, the pay of their several officers, of 
witnesses and jurors, and for the detention and punishment of criminal 
offenders, including the maintenance of the penitentiary and reforma- 
tory. Next to this in rank, as an avenue of expense, is the school 
system that will be maintained at public expense, including the high 
schools and colleges that have State support, together with the institu- 
tions for the education of the blind, deaf and dumb, etc. Third, is the 
executive department, under which may be fairly classed the insane 
asylum and other like institutions; and fourth, the legislative branch 
of the government ; and fifth, the military organization of the State. 

As to the courts, the great burden of expense will fall on the State. 
The counties may be justly required to pay the expense of prosecu- 
tions for misdemeanor, but the State must furnish the courts to try all 
civil cases of importance, and must of right bear the expense of trial 
in all cases of felony, likewise the expense incident to the confinement 
and punishment of felons or persons charged with felony, both before 
and after conviction. 

The State must contribute liberally to the public school fund of 
each school district, and must support, what may be denominated, the 
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State institutions of an educational nature. All expense of the legisla- 
tive, executive and military establishments must be borne by the 
State. The several sources of revenue, which I would suggest to meet 
all of these expenses, are as follows : 

First. — The interest on the investment of the purchase price of all 
State lands that can be sold for ten dollars per acre or more, that aris- 
ing from the purchase price of school lands being kept separate and 
used for their support only. 

Second. — The rentals of all State lands that cannot be sold for ten 
dollars per acre, the school fund being kept separate as indicated 
above. 

Third. — An assessment of two per cent, of the gross earnings of 
all railroads, including street car lines, within the Slate. 

Fourth. — An assessment of two and one-half percent, on all inter- 
est collected by bankers, banking corporations or loan corporations, not 
including mutual building associations organized under the laws of 
the State. 

Fifth. An assessment of five per cent, of the net proceeds of all 
mines within the State arising from the sale of ores or other products 
of such mines. 

Sixth. — An annual State license, of not less than one hundred 
dollars per year, on each wholesale or retail dealer or manufacturer of 
intoxicating beverages. 

Seventh. — An annual license, of not less than fiftv dollars, on each 
corporation organized in the State or doing business therein, other than 
railroad and banking and loan corporations, and mining corporations 
which pay a tax under the fifth subdivision. 

Eighth. — An annual license, of not less than twenty-five dollars, 
upon each lawyer and physician. 

Ninth. — A tax to be paid upon each suit filed in the District Court 
of not less than three dollars. 

Tenth. — All fines and forfeitures recovered in cases of felony or 
upon bonds forfeited in cases of felony. 

It is not my intention in this paper to furnish an estimate of rev- 
enue that would be derived from these several sources. In other 
words, I do not propose to submit a budget to this association. The 
rates I have indicated, in 'a constitutional clause, ought not to be arbi- 
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trary, but within a given range — the taxing or assessing power should 
be given a discretion. The rates suggested are those that, according 
to estimates made by me, would afford ample revenue for all State 
purposes after the second year of our existence as a State. During 
the formative period, say the first two years, a small direct tax should 
be permitted to meet any deficit that might arise. It might be the 
rates proposed are not the best relatively, but they furnish a basis on 
which the schedule of taxes may be made. 

I will now endeavor to show that this system will be just. I need 
scarcely say that the transportation companies and financial institu- 
tions and paying mining enterprises, in addition to being best able to 
pay a large part of the expense of the State government, are also a 
source of great expense to it. This is notably true of the expense inci-i 
dent to the department of justice and the military establishment, which 
latter, in a State, is little more ordinarily than an augmented and more 
efficient police force. As to the interest on the investment of moneys 
arising from the sale of State lands, I need say nothing. It is a source 
of revenue commonly relied upon in other States having grants similar 
to that made to Utah; and next, the rentals of all unsold lands is a 
very natural source of revenue, and one that can be made to yield an 
immense income. The magnitude of the grant to Utah is such that 
when all lands that are suitable for agriculture, in the ordinary sense 
of the term, have been located, that are vacant and subject to location, 
there will yet remain a very large portion of the grant which must be 
located, on the grazing lands of the State. My estimate is that fully 
six millions of acres of such lands may be located that cannot be sold 
at ten dollars per acre. These lands, on leases of ten or twenty years, 
will yield an annual revenue of from three to five cents per acre on an 
average. This source alone will produce a sum of money that, after 
one or two years in which to locate the grants and make the leases, will 
go far towards supporting the State government. 

I do not know if the railroad corporations would prefer a system 
of direct taxation to the one I propose or not. It seems to me a tax 
on their gross earnings is more just than on their property values. All 
railroads are assessed practically at the same valuation. There is 
some difference of course. Usually any given system of uniform 
gauge has been assessed in this Territory at a uniform rate, and yet 
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some portions of the given lines, of the same initial cost and the same 
assessed value as other portions, are in reality five times as valuable. 
No property in this country changes in* value so frequently and radi- 
cally as railroad property, yet no corresponding changes are made in 
valuations. I am of opinion that a system that would appropriate a 
part of their gross earnings, in lieu of other tax, is an infinitely more 
just one, both to the railroads and to the public. Then when earnings 
are large and their operations are profitable the public shares the 
increase, while if business falls off generally or on a particular portion 
of the roads, there is a corresponding relief. And as the country 
becomes settled and their business increases, a permanent advantage 
accrues to the public. 

The custom of taking interest on loans of money has come to be 
regarded as a necessity in a commercial community like ours, and yet 
many and cogent reasons can be given to show that the custom, viewed 
in the interest of society at large, is an unmixed evil, and especially 
may this be shown when the custom is exercised, by intangible legal 
entities created by the public, exercising measurably the functions of 
government. Perhaps no other class of organizations, nor all other 
classes combined, are such a menace to society as these immortal, 
intangible, soulless and bodiless institutions known as corporations. 
The insolvency of many of them with immunity to their shareholders, 
on the one hand, and the rapacity, wealth, power and accompanying 
oppression of the remainder, on the other hand, render honest compe- 
tition and fair business methods by the individual citizen almost 
impossible ; while, on the other hand, they crowd the courts with liti- 
gation and tax the highest powers and foresight of the executive and 
legislative branches of the government to prevent them from oppressing 
and outraging the people. I do not believe I am a fanatic on this sub- 
ject, but I am endeavoring to state the condition of affairs as it 
actually exists, not only in Utah, but elsewhere in the United States 
to-day; and in view of that condition, I think it but just that these 
corporations, and all others who make a business of loaning money, 
should pay at least a small portion of the interest they gather to the 
State. In this way some revenue will be derived from cash capital 
in the hands of such institutions, which now, while more profitable 
than any other species of property, pays practically nothing. And in 
addition, I think all corporations exercising the public functions of 
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such in the State should be compelled to pay an annual license. 

There will perhaps be no objection by any reasonable man to the 
proposition to tax the net product of mines. Their property is exempt 
from taxation, and that those that are producing net income should 
contribute a reasonable part of it to the State is not unjust, but, on the 
contrary, is eminently fair. 

The State taxes in the nature of a license on dealers in and man- 
ufacturers of intoxicants is not unusual, and needs no defense. 

The professional man, lawyers and physicians especially, live by 
their wits and not by their muscle. The product of such members of 
society is not usually in a taxal^le or tangible form. They frequently, 
and I may say too generally, possess no taxable property of any 
moment ; they spend more of the public money than any other class of 
equal numbers; require more legislation; enjoy more honors and profits 
of government, proportionally than do the farmers, miners, herders and 
all other classes of citizens of the State. I therefore think it but just 
that they pay a reasonable professional tax direct to the State gov- 
ernment. 

The suit tax on civil cases and the revenue from fines and forfei- 
tures are not unusual, and should certainly be provided for. 

Railroad and mining corporations should be exempt from all 
property tax for county or municipal purposes. In other words, the 
payment which they would make under such system should be accepted 
in lieu of all other taxes for all purposes. This would leave the 
counties at liberty to tax all citizens within their borders by the per 
capita system, and all property situated within them, other than rail- 
road and mining property, and would furnish to the State government 
an ample revenue derived from sources wholly independent, the collec- 
tion of which would be wholly within the hands of State agents, 
accountable to no one else, and would avoid the cumbersome, expensive 
and ineffectual system of selling property for State taxes under delin- 
quent tax laws ; would relieve the counties of the burden of contribut- 
ing to the State revenues any proportion of delinquent taxes, and, in 
other words, would separate the county and State government as 
effectually as the same could or ought to be done. It would obviate 
the expense of collection of the direct taxes, and in its stead would 
inaugurate a cheaper system of collecting an indirect tax. With a 
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reasonable discretion allowed to the assessing power, within limits to 
be fixed by the Constitution, it seems to me that the system here but 
vaguely and briefly outlined may be rendered perfect, and the people 
be relieved who are unable to pay increased taxation and the burdens 
be placed upon those institutions and agencies in society which are 
best able to bear it, which cost the greatest outlay and which at 
present pay proportionately the least of the government expense. 



CONSTITUTIONAL PROVISIONS RELATIVE TO 
WATER AND WATER RIGHTS. 



BY CLESSON S. KINNEY. 



As the time approaches for the Constitutional Convention of Utah, 
it behooves the people of tnat Territory, and of the other Territories 
soon to be admitted to the Union, to enquire as to what provisions, 
relative to the subject of waters and water rights, ought to be adopted 
in their respective Constitutions. That the subject is of the utmost 
importance to those Territories, is conceded by all. That such pro- 
visions ought to be adopted as will do the greatest good to the greatest 
number must also be conceded. That the rights of the actual bona 
fide settlers upon the land, and the rights of the capitalists, who have 
invested their millions in the development of the water supply, should 
be considered together, and such constitutional provisions adopted as 
will form the basis of just and equitable laws between them, is also 
beyond all controversy. The rights of neither class should be pro- 
vided for to the exclusion and oppression of the other. The settler 
cannot prosper without the capitalist, and the capitalist cannot prosper 
without the consumer. The interests of both are identical — the pros- 
perity of the future commonwealth. 

STATE OWNERSHIP OF WATERS. 

First and foremost, the Constitution should provide that all waters 
within its boundaries should be the property of the State. This will 
place in the State the entire ownership of -the waters, and of course the 
control of the appropriation, diversion and distribution of all such 
waters. But such a provision will not affect the rights that have 
already vested prior to the adoption of the Constitution, provided that 
those rights are based upon an actual application of all the waters 
claimed to some beneficial use or purpose. 

This vesting the ownership of the waters in the State will be a 
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most important benefit. It has been found from experience, that the 
general government will do nothing to develop the water supply upon 
the public domain, with the exception of making topographical and 
geographical surveys. And it has been with the utmost difficulty that 
Congress has been induced to authorize even this work and pass the 
appropriation bills necessary for the same. And even if Congress 
could be induced to undertake the construction of reservoirs, dams, 
canals and the other works necessary, the delays attendant upon this 
method have proven that it is better to have all this under State control. 
The nearer home the supervision of the construction of such works can 
be brought, it has been found from experience, that the more satisfac- 
torily it will be done. 

Section 4 of the enabling act of Utah provides, that when the 
Constitution has been ratified by the people, and such ratification has 
been certified to the President of the United States, if the provisions 
of the enabling act have been complied with, it is the duty of the Presi- 
dent to issue his proclamation announcing the result of the election, 
and thereupon the proposed State of Utah shall be deemed admitted 
by Congress into the Union. Now, the adoption of such a clause as 
referred to above, and the subsequent admission of the State under the 
Constitution containing it, will at least be equivalent to a relinquish- 
ment, on the part of the United States to Ulah, of all claims to the 
waters flowing within the boundaries of the State, which will thereafter 
have the full ownership and control of such waters. 

CONSTITUTIONS OF OTHER STATES. 

Similar clauses to the above have been adopted in .the Constitu- 
tions of other States. Article XVI, Section 5, of the Constitution of 
Colorado, provides: "The water of every natural stream, not hereto- 
fore appropriated within the State of Colorado, Is hereby declared to be 
the property of the public, and the same is dedicated to the use of the 
people of the State, subject to appropriation as hereinafter provided." 

In the case of Wyatt vs. Larimer &: Weld Irrigation Co., decided 
by the Court of Appeals of Colorado, and reported in 29 Pacific 
Reporter, 906, the above section of the Constitution of that State was 
construed to mean that all the unappropriated waters in the streams 
belong to the State — the public, the people. And Mr. Justice Reed, 
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in rendering the opinion of the Court, said: ** The provisions of the 
Constitution are so plain that no construction whatever is needed. All 
unappropriated waters in the streams belong to the State — the public, 
the people. Any person wishing to divert (appropriate) any unappro- 
priated waters for a beneficial use, has a constitutional right to do so. 
That cannot be denied. The title, right, property, ownership remains 
in the State, in the public generally, until some /^/'J^// diverts it, appro; 
priates it, segregates it from the volume of the stream, and applies it 
to a beneficial use, by some legal method. The title of the State — of 
the public — as to the water so appropriated, is then divested* The 
appropriator becomes the proprietor of the water, or the use of the 
water — it is immaterial which term is used, they are in effect the same 
— and he remains the proprietor, owner of the use, so long as the 
beneficial use to which it is appropriated is continued. While it so 
remains, it is the subject of exclusive ownership and control — the 
property of the appropriator in every legal aspect." This seems to the 
writer to be good law upon the subject, where the diversion of the water 
from the natural stream, and the use of the same, is by one and the 
same person. But where the water is diverted by a canal company 
organized for the purpose of carrying water for general purposes of 
irrigation, the Supreme Court of Colorado, upon appeal of the case 
referred to above, and in others, has repeatedly held that the canal 
company '* must be regarded as an intermediate agency existing for 
the purpose of aiding consumers in the exercise of their constitutional 
rights." 

Wheeler vs. Irrigation Co., lo Colo., 582, 17 Pac. Rep., 487. 

Reservoir Co. vs. Southworth, 13 Colo., iii, 21 Pac. Rep., 
1028. 

Strickler vs. City of Colorado Springs, 16 Colo., 6t, 26 Pac. 
Rep., 313. 

Combs vs. Ditch Co., 17 C<)lo., 146, 28 Pac. Rep., 966. 

Wyatt vs. Irrigation Co., 2t2> P^c. Rep., 144. 
The Constitution of Wyoming is even broader upon this proposi- 
tion than that of Colorado. Article VIII, Section i, provides: "The 
waters of all natural streams, springs, lakes or other collections of still 
water, within the boundaries of the State, are hereby declared to be 
the property of the State." 
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PRIORITY OF APPROPRIATION. 

The principle of priority, which underlies the whole arid region 
doctrine relative to the appropriation of waters, should also be provided 
for in the Constitution. ** He who is first in time has the superior 
right," has been the principle adopted heretofore and upon which 
property rights of enormous values are based. Any attempt upon the 
part of the Constitutional Convention, at this late date, to adopt a dif- 
ferent basis than that of priority, will involve the present water right 
interests in untold confusion. , The importance of this principle was 
very ably set forth by Mr. Justice Field in rendering the opinion of the 
Supreme Court ot the United States in the case of Basey vs. Galla- 
gher, reported in 20 Wall., 670. He said: ** In the late case of Atchi- 
son vs. Peterson (20 Wall., 507,) we had the occasion to consider the 
rights of miners to running waters on the mineral lands of the public 
domain; and we there held that by the custom which had obtained 
among miners in the Pacific States and Territories, the party who first 
subjected water to use, or took the necessary steps for that purpose, 
was regarded, except as against the government, as the source of title 
in all controversies respecting it ; that the doctrines of the common 
law declaratory of the rights of riparian proprietors were inapplicable, 
or applicable only to a limited extent 5 to the necessities of miners, and 
were inadequate to their protection ; that the equality of right recog- 
nized by that law among all the proprietors upon the same stream 
would have been incompatible with any extended diversion of the water 
by one proprietor, and its conveyance for mining purposes to points 
from which it could not be restored to the stream ; that the govern- 
ment, by its silent acquiesence, had assented to and encouraged the 
occupation of the public lands for mining; and that he who first con- 
nected his labor with property thus situated and open to general 
exploration, did in natural justice acquire a better right to its use and 
enjoyment than others who had not given such labor, that the miners 
on the public lands throughout the Pacific States and Territories, by 
their customs, usages and regulations, had recognized the inherent jus- 
tice of this principle, and the principle itself was at an early period 
recognized by legislation and enforced by the courts in those States 
and Territories, and was finally approved by legislation of Congress in 
1866. The views there expressed and the rulings made are equally 
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applicable to the use of water on the public lands for the purposes of 
irrigation. No distinction is made in those States and Territories by 
the custom of miners or settlers, or by the courts, in the rights of the 
first appropriator from the use made of the water, if the use be a bene- 
ficial one.'* 

RESTRICTED PRIORITY. 

Since the opinion referred to above was rendered a distinction in 
the use of the water has been made in some of the States of the arid 
region. The priority is restricted to certain classes of uses in the 
Constitutions of some States, and by statutory enactments of others. 

The Colorado Constitution, although it recognizes the principle of 
priority, restricts it to those using the water for the same purpose. Its 
provisions upon the subject are as follows: **The right to divert the 
unappropriated waters of any natural stream for beneficial uses shall 
never be denied. Priority of appropriation shall give the better right 
as between those using the water for the same purpose ; but when the 
waters of any natural stream are not sufficient for the service of all 
those desiring the use of the same, those using I he water for domestic 
purposes shall have the preference over those claiming for any other 
purpose, and those using the water for agricultural purposes shall be 
given the preference over those using the water for manufacturing pur- 
poses." 

A provision in the Idaho Constitution is similar to that of Colo- 
rado, but it goes one step further by adding: "And in any organized 
mining districts those using the water for mining purposes, or milling 
purposes connected with mining, shall have the preference over those 
using the same for manufacturing or agricultural purposes." 

The giving the preference to those using the water, first for 
domestic, second for agricultural, and third for manufacturing pur- 
poses, is, in the mind of the writer, at least a doubtful policy. It is 
what is called class legislation, and infringes upon the principle of 
priority. However, it has some advantages. Under this system it can 
be arranged so that the rights of any one class may not interfere with 
those of the others. This is especially true of the last two classes — 
those using the water for agricultural and those using it for manufac- 
turing purposes — from this fact, for manufacturing purposes, as a gen- 
eral thing a very small portion of the water is consumed. Hence a 
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person may appropriate a certain amount of the water of a stream for 
agricultural purposes, and afterwards a number of* manufacturing 
establishments can be located above the point of diversion of the first, 
and use the water to propel their machinery, and if they turn the water 
back into the stream, the rights of the first appropriator might not be 
impaired. And, even if the appropriation should be made first for 
manufacturing purposes, a clause of this kind in the Constitution will 
compel the more careful use of the water. 

But in regard to the Idaho provision relative to giving the prefer- 
ence to those using the water for mining and milling purposes, the 
writer is of the opinion that such a provision is not a wise one. From 
the nature of things the mining districts are situated high toward the 
sources of water supply, and above the agricultural portions of the coun- 
try. A' great portion of the water is not only consumed by mining and 
milling operations, but often times what water is permitted to pass below 
to the agricultural districts is so polluted, or saturated with mineral 
poison, as to be destructive; to both vegetable and animal life. Those 
using the water for mining and milling operations should have the 
superior right if they are actually prior in time, but they should not be 
given the preference over those using the water for domestic or agri- 
cultural purposes. 

In the Wyoming Constitution, one of the most recently adopted, 
and the embodiment of the wisdom upon this subject of waters of all 
the Constitutions adopted prior thereto, it is provided: ** Priority of 
appropriation for beneficial uses shall give the better right." This 
simple provision seems to the writer to be the wisest one that can be 
made upon this particular phase of the subject. By its adoption the 
principle of priority cannot be affected by future legislation ; and he 
who is first in time will have the superior right to the use of the water 
of any certain stream, regardless of the nature of that use, provided 
that it be a beneficial one. 

BOARD OF CONTROL. 

The Constitution should also authorize the Legislature to divide 
the State into water divisions, which, in a general way, shall coincide 
with the natural drainage systems of the State. There should be a 
provision for the appointment by the Governor of the State of a division 
superintendent over each water division. A state engineer should also 
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be provided for, to be appointed by the Governor, and thfe appointment 
to be confirmed .by the Senate. No person to be appointed who has 
not such theoretical knowledge and such practical experience and skill 
as shall fit him for the position. 

The state engineer and the division superintendents should also 
constitute a board of control, of which the state engineer should be 
the president. The board of control should, under such regulations 
as may be prescribed by law, have the supervision of the waters of the 
State, and of their appropriation, distribution and diversion, and of the 
various officers connected therewith, its decision to be subject to 
review by the courts of the State. 

The above officers should be provided for, regardless whether the 
State Legislature finally adopts the system of ** State control " — the 
law in vogue in Wyoming — or the irrigation district law, of which the 
" Wright Law" of California is the leading example, or the better por- 
tions of both. It is from the lack of precaution, in not providing for 
such a board of control, on the part of the California Legislature, that 
has resulted in such disaster to some of the irrigation districts of that 
State. There was no central governing power provided for. Irrigation 
districts were organized in many localities, and bonds were floated, 
where the condition of the country was not such that it would warrant 
the support of the district. And it becomes a serious matter on the 
part of all concerned when the bondholders have to foreclose on the 
property belonging to a whole neighborhood. By having a board of 
control, whose duty it shall be to pass upon the condition of that part 
of the country before the irrigation district can be organized, by taking 
into consideration the amount of the flow of the streams, the area of 
irrigable lands, the amount of taxable property, and other facts neces- 
sary to the successful organization of the district, disaster will be pre- 
vented and success insured. 

CONDEMNATION OF W^TER RIGHTS. 

There is another provision that might be adopted in the Constitu- 
tion which would tend greatly to the public good, and that is one 
authorizing special condemnation proceedings of private water rights 
by virtue of the right of eminent domain. The Constitutions of nearly 
all the western States have provisions authorizing the condemnation of 
rights of way for ditches, and in some cases, reservoir sites ; but they 
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should go one step further and provide for the condem nation -of waters 
and water rights. This is a subject regarding which" ^I aiji aware that 
many will take the opposite view. Some of^ th©^""§t'a^s, by legislative 
enactment, specially prohibit the condcnilasit'icfl^-m water rights, nota- 
bly Nevada. Now all the ConstitiitilMis''ptm'ide for the condemnation 
for land for public uses, why mj^y iit)t; a "Constitution also provide for 

^ J J ^ 

the condemnation of water rightS:,-which are at best only incidents to 
the land? 

Under the system of priority, throughout the western country, it 
very often happens that the location of perhaps a single appropriator 
upon a certain stream prevents* the conservation and application of its 
waters to its utmost possibilities. He will not sell, except perhaps, at 
an enormous price. He will not join with the others in the enterprise 
of developing the waters of the stream so that more land can be brought 
under cultivation, and more homes made for other settlers. Like the 
dog in the manger, he simply rests upon his prior location, and will do 
nothing himself nor permit others. Now, what is to be done in a case 
of this kind.-* Nothing can be done unless his water rights can be con- 
demned, under some provision of statute, authorized by. the Constitu- 
tion, which provision must also provide that just compensation shall be 
paid him. 

In proceedings brought to secure the appropriation of private 
property to a public use, as in all other legal proceedings, a pretense 
cannot be set up for a fact — a sham for a reality. In this matter a 
public policy is appealed to, which has not found its expression in 
many of the State Constitutions, but which rests apparently upon the 
political maxim, *' the greatest good to the greatest number," on the 
claim that by permitting such deprivation of the enjoyment of the 
waters of the stream by the first appropriator, more persons or a larger 
extent of territory will be benefited by the waters of the stream. 

The Constitution of the United States provides : ** Private prop- 
erty cannot be taken for public use without just compensation." Hence 
it follows that the property must be piaid for, and cannot be taken at all 
except for a public use. This leads to the question : What is a pub- 
lic use.** Judge Cooley upon this subject says: **The question, what 
is a public use, is always one of law. Deference will be paid to the 
legislative judgment, as expressed in the enactments providing for the 
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appropri^iQ^ qf property, but it will not be conclusive. Although 

property carfn^t be/ak^en for a public use, and the Legislature must 

. • * • . 

determine in whaV cgS§^,*«it.has long been settled that it is not essen- 
tial the taking shoulA»be/j6, or by the State itself, if by any other 
agency, in the opinion of tri^*|!r(jgislature, the use can be made equally 
effectual for the public benefit. • /* .* *V * * Accordingly, on the 
principle of public benefit, not only tll«*State and its political divisions, 
but also individuals and corporate bodies, have been authorized to take 
property for the construction of works of public utility, and when duly 
empowered by the Legislature so to do, their private pecuniary interest 
does not preclude their being regarded as public agencies in respect to 
the public good which is sought to be accomplished." 

Cooley on Constitutional Limitations, pp. 536-538, and cases 
cited. 

In a country like the arid region, where so great a portion of the 
land is susceptible of agriculture, if the land can be irrigated, it may 
well be said, in view of the climatic peculiarities and the topographical 
distribution of land and waters, that the Constitutional Convention is 
acting for the public welfare in making provisions for supplying the 
many farming neighborhoods within the State with water. Indeed, in 
view of the climate and arid soil of this part of the country (and for 
this object climate and soil may be properly considered), it is safe to 
say that a supply of water for such a use may be that which the Con- 
stitutional Convention may decide it to be a public use. 

The term '* public use," in this connection, is an expression of 
indefinite signification, and its application to the facts of any particular 
case is to be determined from the evidence. The supplying of water 
to a tract of arid agricultural land, though of many thousands of acres 
in extent, if occupied by a single proprietor, would be for his private 
benefit, and not a public use; yet the same tract of land might be so 
subdivided and held in individual proprietorship as to render the sup- 
ply of water to it a public instead of a private use. It is not neces- 
sary that the entire public shall enjoy the use, or even that it be 
capable thereof, but the use must be capable of enjoyment by all who 
may be within that neighborhood, and there must be within that 
neighborhood so great a number of the entire public as to destroy its 
character as a private use. 



CONSTITUTION AND BY-LAWS 



OF THE 



Territorial Bar Association of Utah. 



CONSTITUTION. 

Article i. The name of the Association shall be The Territorial Bar 
Association of Utah. 

Art. 2. The object of the Association shall be the elevation of the stand- 
ard of professional learning and integrity ; to inspire the greatest degree of 
respect for the efforts and influence of the Bar in the administration of justice; 
and to cultivate fraternal relations among its members. 

Art. 3. The oflicers of the Association shall be a President, a Vice- 
President from each Judicial District, Secretary, Treasurer, an Executive 
Council of five members, and a Committee on Grievances consisting of three 
members, which oflficers shall be elected annually and hold until successors 
are elected and accept. 

Art. 4. The President shall deliver an address at each regular annual 
meeting of the Association, and the duties of the President, Vice-President, 
Secretary and Treasurer shall be such as usually pertain to those officers 
respectively. 

Art. 5. Regular meetings of the Association shall be annually held at 
Salt Lake City on the second Monday in January, at 7 130 p. m., at the Supreme 
Court room, for the election of officers, and for addresses and discussions; also 
for the transaction of any other business of the Association. The President 
and the members of the Executive Council and Committee on Grievances 
shall be elected at the annual meeting by ballot. 

Special meetings may be called at any time by the Executive Council or 
the President, and must be called when a request signed by fifteen members 
of the Association is made therefor. And the notice of such special meeting 
shall be by publication in the daily papers of Salt Lake, Ogden and Provo, or 
by personal notice sent by the Secretary to each member of the Association, 
in either case not less than three days' notice of the time and place of holding 
such meeting shall be given. 
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Art. 6. A quorum for the transaction of business shall be twenty 
members. 

Art. 7. No person shall be admitted to membership in this Association 
who is not a member of the Bar of the Supreme Court of Utah. 

Art. 8. All applications for membership at the annual meeting shall be 
referred to the Executive Council, who shall report on the same to the Asso- 
ciation, with their recommendation, and no person shall be admitted to mem- 
bership except by a two-thirds vote of the members present. During the 
interval between annual meetings, applications for membership may be deter- 
mined by the Executive Council. Each member shall pay an admission fee of 
five dollars, and annual dues after the first year of three dollars. Any member 
may be expelled on a vote of a majority of the members of the Association. 

Art. 9. The Executive Council shall manage the affairs of the Associa- 
tion, subject to the Constitution and By-Laws ; it shall also, on or before the 
first day of May of each year, designate such number of members, not 
exceeding six, to prepare and deliver or read, at the next annual meeting 
thereafter, appropriate addresses or papers upon subjects chosen and assigned 
by the Council, to each of such members as may be so selected for such 
purpose. 

Art. 10. All addresses delivered and papers read before the Association, 
a copy of which is furnished by the author, shall be lodged with the Secretary. 
The annual address of the President, the reports of committees and all pro- 
ceedings of the annual meeting shall be printed; but no other address deliv- 
ered or paper read shall be printed except by order of the Executive Council. 

Art. II. The Committee on Grievances shall be charged with the inves- 
tigation of all complaints against members of the Association, members of the 
Bar and officers of the Courts, and also of all complaints which may be made 
to them in matters affecting the members of the legal profession, the practice 
of law and the administration of justice, and shall report thereon to the 
Association, with such recommendations as they may deem proper. The pro- 
ceedings of such committee shall be secret. 

Art. 12. If a vacancy occurs in the office of President, the Executive 
Council may designate a Vice-President to fill his place. Said Council shall 
also fill any vacancy that may occur in the office of Secretary or Treasurer ; 
and said Council and said Committee on Grievances may respectively fill any 
vacancy that may occur therein. 

Art. 13. The Treasurer shall render an account annually to the Execu- 
tive Council, and said Council shall report the same to the Association at its 
annual meeting. 

Art. 14. The Executive Council shall cause to be printed, such number 
of the Constitution and By-Laws of the Association, with the roll of the mem- 
bers of the Association, as it shall deem best, not exceeding one thousand 
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copies, and shall distribute the same to members of the Association, and to 
such other persons or associations, or societies as it may deem prudent; and 
shall, with the proceedings of each annual meeting, print a roll of the members 
of the Association. 

Art. 15. This Constitution shall remain unalterable except by a vote of 
two-thirds of all members. 



BY-LAWS. 

Section i. The order of exercises at each annual meeting shall be as 
follows: 

1. Opening address by the President. 

2. Consideration of applications for membership. 

3. Report of Executive Council. 

4. Report of Committee on Grievances. 

5. Reports of special committees. 

6. Delivering or reading of addresses and papers. 

7. Miscellaneous business. 

8. Election of officers and delegates to American Bar Association. 

Sec. 2. There shall be chosen by ballot at each annual meeting, three 
members as delegates to the American Bar Association for the ensuing year. 

Sec. 3. These By-Laws may be amended at any regular meeting by a 
majority vote of the members present. 
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